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7. BUSINESS PAPER   

PLANNING, DESIGN AND DEVELOPMENT 

7.1 Amendment C177 - Restructure Overlay Correction: Consideration of 
submissions and referal to Planning Panel 

SUMMARY 

At the Ordinary Council Meeting of 11 December 2018 Council resolved to prepare and 
exhibit Planning Scheme Amendment C177  Restructure Overlay Correction.  

Amendment C177 implements recent work on the Restructure Overlay, to review controls 
and improve the fairness of this Overlay for landowners. The Amendment was exhibited 
from the 14 November 2019 to 14 January 2020 with 22 submissions received.  Generally, 
submissions requested to modify the restructure maps (in the Incorporated Document) to 
align with existing ownership patterns; or to completely remove properties from the 
Restructure Overlay. This report provides the details of submissions received to the 
Amendment during public consultation. 

Council must consider each submission. In the case of submissions seeking to change the 
Amendment, Council must either change the amendment as requested or refer the 
submission to a planning panel.  Council also has the option to abandon the amendment 
or any part of it affected by a submission.  

In response to the submissions, some changes to the exhibited Amendment are 
recommended as outlined in this report. However, given some submissions cannot be 
resolved it is recommended that Council refer Amendment C177 and submissions to an 
independent Planning Panel appointed by the Minister for Planning. The contents of this 

 

Moved: Cr Child 
Seconded: Cr McAllister  

That Council  

1. Consider the submissions made in response to the exhibition of Planning Scheme 
Amendment C177.  

2. Having considered the submissions, request the Minister for Planning to appoint an 
independent Planning Panel under section 23 of the Planning and Environment Act 
1987 to consider the submissions.  

3. 
panel and continue to work with submitters to clarify and resolve outstanding issues 
where possible.  

4. Present a submission generally in accordance with the position outlined in this report 
and appendices, at the Panel Hearing. 

The motion was Carried unanimously. 
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SUMMARY 

At the Ordinary Council Meeting of 11 December 2018 Council resolved to prepare and 
exhibit Planning Scheme Amendment C177  Restructure Overlay Correction.  

Amendment C177 implements recent work on the Restructure Overlay, to review controls 
and improve the fairness of this Overlay for landowners. The Amendment was exhibited 
from the 14 November 2019 to 14 January 2020 with 22 submissions received.  Generally, 
submissions requested to modify the restructure maps (in the Incorporated Document) to 
align with existing ownership patterns; or to completely remove properties from the 
Restructure Overlay. This report provides the details of submissions received to the 
Amendment during public consultation. 

Council must consider each submission. In the case of submissions seeking to change the 
Amendment, Council must either change the amendment as requested or refer the 
submission to a planning panel.  Council also has the option to abandon the amendment 
or any part of it affected by a submission.  

In response to the submissions, some changes to the exhibited Amendment are 
recommended as outlined in this report. However, given some submissions cannot be 
resolved it is recommended that Council refer Amendment C177 and submissions to an 
independent Planning Panel appointed by the Minister for Planning. The contents of this 

 

RECOMMENDATION 

That Council  

1. Consider the submissions made in response to the exhibition of Planning 
Scheme Amendment C177.  

2. Having considered the submissions, request the Minister for Planning to 
appoint an independent Planning Panel under section 23 of the Planning and 
Environment Act 1987 to consider the submissions.  

3. 
submissions to a panel and continue to work with submitters to clarify and 
resolve outstanding issues where possible.  

4. Present a submission generally in accordance with the position outlined in this 
report and appendices, at the Panel Hearing. 
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DISCLOSURE OF CONFLICTS OF INTEREST 

The author of this report does not have a conflict of interest. 

PROPOSAL 

Planning Scheme Amendment C177  Restructure Overlay Correction has been exhibited. 
Amendment C177 corrects the Restructure Overlay in response to identified redundancies 

Amendment C177 includes the following components: 

Allowing planning permit applications for small extensions to existing dwellings and to 
construct or extend other buildings (for example a shed or carport) where title 
boundaries are inconsistent with the restructure maps in the Incorporated Document 
Restructure Plan for Old and Inappropriate Subdivisions in the Yarra Ranges Council  

Removing land in the Restructure Overlay where the Overlay is redundant  

Correcting the Restructure Overlay where it is inaccurate or unclear and correcting 
zoning anomalies where land has been found to be in the wrong zone 

Making changes to the Schedule to Clause 45.05 (Restructure Overlay), the 
Schedule to Clause 72.03 (Maps comprising part of this Scheme), the Schedule to 
Clause 72.04 (Table of documents Incorporated in this Scheme) and the 
Incorporated Document Restructure Plan for Old and Inappropriate Subdivisions in 
the Yarra Ranges Council, to enable the above. 

Amendment C177 avoids making changes to the Restructure Overlay where its removal 
would result in the potential for additional dwellings to be constructed, other than where 
anomalies have been identified. 

Following the consideration of submissions, it is recommended Council refer the 
Amendment and submissions to an independent Planning Panel appointed by the Minister 
for Planning.  

Attachment 1 contains the exhibited Explanatory Report for Amendment C177. A report 
containing individual responses to submissions received and recommended changes is at 
Attachment 2. Attachment 3 contains a summary list of recommended changes to 
Amendment C177.  

BACKGROUND 

was subdivided without adequate knowledge of issues such as topography, bushfire risk, 
significant vegetation and erosion. Consequently, some areas had a development potential 
beyond what the land could accommodate if each lot contained a dwelling. 
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To ensure the future development of these areas avoided causing detriment, a series of 
restructure maps were created illustrating how to consolidate lots into more suitable 
conditions for the development of single dwellings. By creating larger lots, issues such as 
absorbing waste on site (septic systems), landslip and siting dwellings to reduce fire risk 
could be addressed. Restructure maps/controls were part of earlier planning schemes 
applied in the area before the creation of the Yarra Ranges Planning Scheme. Some 
restructure controls also appear in the Upper Yarra and Dandenong Regional Strategy 
Plan (RSP). 

With the first Yarra Ranges Planning Scheme in July 2000 and standardised planning 
controls in Victoria, these restructure maps were translated into the Restructure Overlay 
and associated maps. Each Restructure Overlay gives effect to a restructure map, 
identifying how lots within each subdivision must be reconfigured to allow for the 
construction of a dwelling. In many cases this means several lots must be consolidated 
into one. In the absence of lot consolidation, the Overlay prohibits any extensions to 
dwellings or out buildings.  

The Restructure Overlay requires: 

A planning permit to subdivide land. The configuration of lots must be in accordance 
with a restructure map that is incorporated into the Restructure Overlay. Some minor 
modifications can be permitted to the layout providing no additional lots or subdivision 
potential is created. The applicant must demonstrate that all wastewater can be 
treated and retained on site 

A planning permit to construct or extend a dwelling or other building. No permit can 
be issued unless the lots are in accordance with the Restructure Plan. This means 
that where dwellings exist on lots not restructured, there is no ability to extend or add 
out buildings.  

The Restructure Overlay is a planning tool intended for ongoing review. Once land has 
been consolidated in accordance with the layout required, the Restructure Overlay 
achieves its purpose and generally can be removed from the land. As such, Amendment 
C177 will remove almost 1500 sites from the Restructure Overlay. 

Amendment C177 was exhibited from 14 November 2019 to 14 January 2020, pursuant to 
the statutory notification requirements under the Planning and Environment Act 1987. 
Notice was published in the Government Gazette on 14 November 2019 and 12 November 
2019 editions of the Lilydale and Yarra Valley Leader, Mountain Views Mail, Upper Yarra 
Mail, Ranges Trader Mail and Mount Evelyn Mail. Written notice was sent by mail to all 
landowners in the Restructure Overlay, totalling 2455 letters. In addition, information was 

 

Four parties took the opportunity to meet with a planner and more than 150 calls were 
received regarding the Amendment. A total of 22 submissions were received, of which one 
was late. Of the 19 submissions seeking changes to Amendment C177, seven contain 
changes that can be supported and the remaining 12 request changes that cannot be 
accommodated. South East Water made a submission that had no objection to the 
amendment. 
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STRATEGIC LINKS 

Amendment C177 supports the following strategic objectives from the Council Plan 2017-
21: 

Quality Infrastructure and Liveable Places  

Protected and Enhanced Natural Environment. 

The Amendment facilitates subdivision provisions which protect the natural environment by 
ensuring development is within the capability of the land.  A more detailed strategic 
analysis of the Amendment is included in the Explanatory Report Attachment 1.  

CONSULTATION 

This report considers the outcomes of the public exhibition of Amendment C177, which 
took place from 14 November 2019 to 14 January 2020 and was pursuant to the statutory 
notification requirements under the Planning and Environment Act 1987. A full summary of 
submissions is included as Attachment 2.  Details of submissions are discussed in Key 
Issues. 

After considering submissions Council has the option to either change the amendment in 
the manner requested, refer submissions to a Planning Panel for a third party assessment 
and recommendation, or abandon the amendment or part of the amendment. Under the 
requirements of the Planning and Environment Act 1987 Council is required to refer 
unresolved submissions to an independent Planning Panel.  

The submissions have been assessed and some remain unresolved.  Accordingly it is 
recommended that the submissions be referred to an independent Planning Panel for 
consideration. Changes are also recommended to the Amendment, which are discussed 
further in this report.  

FINANCIAL IMPLICATIONS 

Amendment C177 can be accommodated in the Strategic Planning 2019/20 operational 
budget. 

KEY ISSUES  

A summary of submissions is presented below; individual responses to submissions are 
available in Attachment 2. 
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1. Restructure maps should be modified to remove consolidation requirements  

There was concern about the Restructure Overlay being overly restrictive and continuing 
to prevent the construction of dwellings on vacant land, which is required to be 
consolidated with adjoining land, or the replacement or extension of existing dwellings in 
the Restructure Overlay. 

Response:  

There is no strategic support for removing restructure maps where consolidation has not 
occurred. No change is recommended to Amendment C177.  

Amendment C177 maintains the long-standing policy of the Yarra Ranges Planning 
Scheme and RSP preventing additional dwellings from being built in a Restructure 
Overlay. Modifying the Restructure Overlay in the manner requested by submitters is 
contrary to the intent to limit development in identified old and inappropriate subdivisions. 
Under Section 46F of the Planning and Environment Act 1987, the Minister for Planning 
cannot approve an amendment that is inconsistent with the RSP. 

Amendment C177 proposes to overcome some of the restrictions imposed by the 
Restructure Overlay by allowing planning permit applications for small extensions to 
existing dwellings and to construct or extend other buildings (for example a shed or 
carport) where title boundaries are inconsistent with maps in the Incorporated Document. 

Recommended changes: No change to Amendment C177. 

2. Restructure maps should be modified to vary consolidation requirements 

Some submitters requested variations to restructure maps in the Incorporated Document 
to reflect existing patterns of ownership rather than requiring the consolidation of lots in the 
configuration specified on restructure maps. 

Response: 

Amendment C177 does not propose any changes to lot configurations specified on 
restructure maps except for situations where they have been found to be inaccurate or 
unclear. 

Under Clause 45.05 (Restructure Overlay) of the Yarra Ranges Planning Scheme, minor 
modifications to the lot configurations shown on restructure maps may be permitted. 
Applicants must demonstrate all wastewater can be treated and retained on site, among 
other relevant requirements. 

There is no strategic support for the requested change to Amendment C177. Should 
submitters wish to re-subdivide lots in a configuration varying from the lot layout shown in 
the Restructure Overlay, they can, together with owners of adjoining land, apply for a 
planning permit to achieve this. However, any realignment would need to ensure no further 
subdivision opportunities were created and no net increase in the amount of dwellings 
allowed in the Restructure Overlay area. Applying for a planning permit is not contingent 
on Amendment C177. 

Recommended changes: No change to Amendment C177. 
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3. Changes to Incorporated Document ordinance 

Two submissions believe changing the wording in the Incorporated Document from 

 

Response: 

implies that land owners who consolidate their titles in 
accordance with a restructure map can then construct a dwelling without the need for a 
planning permit assessment. However, land in the Restructure Overlay is typically highly 
constrained and subject to a number of restrictive controls such as the Bushfire 
Management Overlay and Erosion Management Overlay, which proposals also need to 
satisfy. Additionally, dwellings are a discretionary use in many zones. Therefore, the 
change in wording acknowledges a planning permit to construct a dwelling could still be 
required, even if the Restructure is satisfied.  

Recommended changes: No change to Amendment C177. 

4. Compensation and property values 

Some submissions raised that landowners should be compensated for lots unsuitable for 
development, or a buyback scheme should be introduced to purchase these lots because 
they cannot be developed under the Restructure Overlay. 

Response: 

Planning compensation is only available for land being acquired for public use and is 
denoted for compulsory acquisition. The process for land acquisition is set out in the Land 
Acquisition and Compensation Act 1986. The Restructure Overlay does not attract this 
type of compensation. 

The State Government has previously indicated it is not willing to purchase land in the Ben 
Cairn Estate.  

While Council appreciates landowners offering to sell properties for market value, it will not 
acquire any property that does not hold strategic value for the community. 

Recommended changes: No change to Amendment C177. 

The exhibition of Amendment C177 raised some issues resulting in recommended 

these changes include: 

Removing the Restructure Overlay from some specific sites because lots have either 
been consolidated in accordance with the Restructure Overlay or re-subdivided in a 
manner that satisfies the Restructure Overlay 

Removing the Restructure Overlay from the land because lots have been developed 
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Changing the name of some Restructure Overlays in the schedule to Clause 45.05 
(Restructure Overlay) and Incorporated Document to make it easier to identify the 
location of land in the Restructure Overlay and making minor mapping changes. 

Responses to individual submissions and recommended changes are in Attachment 2 and 
a summary list of recommended changes is in Attachment 3. 

Recommended changes: Modify Amendment C177 consistent with the recommendations 
listed in Attachment 3. 

Removing lots from the Restructure Overlay will not have any adverse environmental 
effects. Planning permit applications to extend dwellings and other outbuildings in the 
Restructure Overlay does not exempt consideration of other Overlays which require 
permits for the removal of vegetation and protect landscape and the environment.   

Achieving restructures and consolidating titles will deliver lots which have capacity to 
upgrade and replace old septic systems, which will improve the environmental quality of 
local streams and watercourses.   

Removing redundant controls and allowing planning permit applications to extend existing 
dwellings and construct or extend other buildings will reduce confusion for members of the 
public regarding the future use and development of affected land.  The original intent of the 
Restructure Overlay to protect human safety and minimise risk has been preserved in the 
changes proposed. 

The proposed changes to the Restructure Overlay will make it possible for owners of 
existing dwellings to apply for a planning permit to extend existing dwellings and construct 
or extend other buildings as intended by Clause 45.05 (Restructure Overlay) of the Yarra 
Ranges Planning Scheme. Commercial agricultural or horticultural operators will be able to 
appropriately change and develop their properties as required. 

There is no increased risk associated with Amendment C177. Amendment C177 will not 
create additional development opportunities on land which has been identified as having 
environmental risk (such as in landslip or fire risk areas). 

CONCLUSION 

Council has prepared Planning Scheme Amendment C177, which makes corrections to 
the Restructure Overlay. Amendment C177 was exhibited and 22 submissions were 
received. Given the concerns addressed in submissions, it is recommended that Council 
request the Minister for Planning appoint a Planning Panel to review the submissions and 
Amendment C177. 

 contained in this 
report. 
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ATTACHMENTS 

1 Amendment C177 - Exhibited Explanatory Report   

2 Amendment C177- Responses to individual submissions   

3 Amendment C177 - Summary list of recommended changes     
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