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Executive summary
The Amendment
Yarra Ranges Planning Scheme Amendment C177yran (the Amendment) seeks to update the
Restructure Overlay in the Yarra Ranges Planning Scheme (Planning Scheme). It also
proposes to correct some zoning anomalies. The Amendment applies to:
• all land in Yarra Ranges Shire affected by the Restructure Overlay
• Lot CA80D9 in Blacksands Road, Three Bridges (rezoning)
• 12 to 20 Torry Hill Road Upwey and 32 Dunstan Crescent and 1 Mount Dandenong
Tourist Road, Tremont (corrections of zoning boundaries).
This report focuses on the issues raised in submissions about the Restructure Overlay. The
rezoning and corrections of zoning boundaries were not raised in submissions, and are
uncontroversial.
The Restructure Overlay identifies land in old and inappropriate subdivisions which must be
restructured before it can be developed with a dwelling. Generally, the restructure maps
that apply under the Overlay require land to be consolidated into larger lots.
Restructure controls have been in place in the Yarra Ranges for some decades. In many
cases, lots have already been consolidated or restructured, and the Overlay is now
redundant. The Amendment proposes to delete the Overlay from these properties. It also
proposes to delete the Overlay where it is anomalous (for example, where it applies to a
single lot that is not required to be consolidated with any other lot). This will reduce the
number of properties affected by the Overlay from around 2,520 to around 1,120.
The Upper Yarra Valley and Dandenong Ranges Regional Strategy Plan (RSP) requires that
there be no intensification of development on land in old and inappropriate subdivisions.
This is a long-standing policy that is currently (and must be) reflected in the Planning
Scheme. The Amendment does not revisit this long-standing policy, and will not remove the
Overlay if this would allow additional lots or potential dwellings to be created. Accordingly,
the Overlay will be retained on around 1,120 properties.
Where the Overlay is being retained, the Amendment proposes to change it to allow a
permit application for minor redevelopment without restructuring the land. This includes
modest extensions to existing dwellings, and construction of outbuildings, carports and the
like. This type of minor redevelopment is currently prohibited unless the land has been
restructured in accordance with the relevant restructure map. Some of the homes affected
by the Overlay are now 40 or more years old, and minor redevelopment is required to
enable the dwellings to continue to serve a useful purpose for the owners.
Submissions
No submissions objected to the removal of the Restructure Overlay. Several submissions
requested that it be removed from properties where it is proposed to be retained. Key
issues raised in these submissions included:
• the Overlay restricts and in some cases prevents development
• the Overlay requires consolidation of land in different ownership
• the Overlay has served its purpose and is no longer required in some areas (for
example because services have now been provided)

Page i of v

Yarra Ranges Planning Scheme Amendment C177yran  Panel Report  5 August 2020

• the continued application of the Overlay decreases land values
• compensation should be paid to owners of land affected by the Overlay, and/or a
buyback scheme should be implemented.
Specific issues were raised in relation to the proposed restructure maps for several
properties. These are dealt with in Chapter 4.
The Panel’s conclusions
The Panel concludes that the Amendment is supported by, and implements, the relevant
sections of the Planning Policy Framework. It is consistent with the long-standing policy in
the RSP that land in old and inappropriate subdivisions should not be subject to intensified
development. The Amendment is based on a lengthy strategic planning process, and
technical analysis has confirmed where the Overlay is now redundant, and where it remains
relevant.
The Panel supports the changes to the Incorporated Document that will allow a permit
application for minor redevelopment without having to restructure the land. Allowing minor
redevelopment is consistent with the spirit of the RSP, as it would not result in the creation
of additional lots or dwellings in areas that remain subject to a range of environmental risks
and constraints that make more intensive development inappropriate. It represents a
practical and sensible approach to allowing existing dwellings in these areas to be renewed
and to continue to serve the practical needs of their owners.
Requests to remove the Overlay from additional properties
Several submitters requested that the Restructure Overlay be removed from their
properties, where Council proposes it be retained. The land to which the Overlay applies is
subject to a variety of environmental and physical constraints, and caution should be
exercised before the Overlay is removed and more intensive development is allowed.
Despite Council’s extensive and detailed investigations prior to the Amendment being
prepared, submissions revealed a number of further cases where the Overlay is now
redundant (in some cases, as a result of consolidation that occurred after the Amendment
was placed on exhibition). Council has proactively responded to these submissions, and
proposed changes to the Amendment at the Hearing to remove the Overlay from these
additional properties. Each case was supported by a technical analysis from Council, and the
Panel supports removing these additional properties from the Overlay.
The Panel was not persuaded that there were any other cases highlighted in submissions
where the Overlay should be removed. The removal of the Overlay (other than where it is
redundant or anomalous) would need to be justified by technical information that
demonstrated that the land is suitable for development, and that the environmental and
physical risks can be appropriately managed. The Panel was not presented with any such
information. It therefore does not support any further reduction in the application of the
Restructure Overlay, other than in those additional cases identified by Council in response to
submissions (where the Overlay is now redundant).
The operation of the Overlay
That said, the Panel is troubled by the somewhat draconian way in which the Restructure
Overlay operates. It can be particularly difficult for landowners to comply with the
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restructure requirements where they do not own all of the land that is required to be
consolidated into a restructure lot. In these cases, landowners are effectively subject to the
whims of their neighbours. If they cannot secure the neighbour’s agreement to sell land to
them for consolidation, or to seek a permit to reconfigure restructure lots, they are
effectively prevented from developing their land. Further, the Overlay effectively operates
on a ‘first in first served’ basis, where the development of a dwelling on one lot can
effectively lock out any future development opportunity for neighbouring landowners. This
seems unfair and unjust.
In a sense, these landowners are victims of inappropriate decisions made in earlier times,
when land was subdivided and sold without a full understanding of the physical and
environmental risks associated with developing the land. Unfortunately, the Restructure
Overlay is the only tool offered by the Victoria Planning Provisions to deal with these
situations.
Given the highly restrictive nature of the Restructure Overlay, if a landowner can
demonstrate to Council that the environmental and physical risks associated with developing
their land with a dwelling can be effectively managed, Council should do everything it can to
support the removal of the Overlay in future amendments. This may include lobbying
DELWP to make necessary amendments to the policy against intensification of development
in these areas outlined in the RSP (where appropriate).
Requests to modify restructure requirements
Several submitters sought changes to the restructure requirements that apply to their
properties under the Restructure Overlay. The Panel found that in two cases, changes were
justified, notwithstanding that Council did not support the changes.
The first case is land in Sandells Road, Tecoma, where the Panel recommends reconfiguring
the restructure lots to require Lot 21 (at the rear of 7 Sandells Road) to be consolidated with
7 Sandells Road (which is in the same ownership) rather than the land to the rear of 11
Sandells Road. The owner of the land to the rear of 11 Sandells Road has not been able to
secure the agreement of his neighbour to seek a permit for a reconfiguration, and there is
no apparent reason why Lot 21 should not be required to be consolidated with the land at 7
Sandells Road in the same ownership, rather than the land to the rear of 11 Sandells Road.
The second case is land in Titania Crescent, Tremont where the Panel recommends
reconfiguring the restructure lot boundary to align with the existing title boundary between
Lots 34 and 36 (which represents the boundary between 10 and 12 Titania Crescent), rather
than bisecting Lot 34. 10 Titania Crescent already has a dwelling constructed on it, and there
appears to be no reason why this restructure lot needs to include part of Lot 34. The
restructure of the land will be more straightforward (and more likely to be achieved) if the
existing lots can simply be consolidated rather than Lot 34 having to be re-subdivided and
consolidated with separate parcels in separate ownership.
Another minor adjustment that was supported by Council but not specifically listed in
Council’s proposed post-exhibition changes was in relation to land at 195 BelgraveGembrook Road, Selby. The Panel supports realigning the restructure lot boundaries around
the intersection of Donaldson Crescent and Grantulla Road as shown in the material
supporting Submission 18. The other changes sought by Submitter 18 to lot configurations
are best dealt with by way of a permit application rather than through this Amendment.
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Recommendations
Based on the reasons set out in this Report, the Panel recommends:
Adopt Amendment C177yran to the Yarra Ranges Planning Scheme as exhibited,
subject to the following changes:
a) Remove the following additional properties from the Restructure Overlay:
• 8 and 8A Colehurst Crescent‚ Sassafras
• 2 Maskell Street, Selby
• 21 and 21A Maskells Hill Road‚ Selby
• 22 Johns Road‚ Selby
• 54 Arbor Avenue, Belgrave
• 82 and 86 Olinda-Monbulk Road, Olinda
• 262 and 270 Big Pats Creek Road, Big Pats Creek
• 29 and 31 Lyrebird Avenue, East Warburton
• 7 and 11 Whitegum Drive‚ East Warburton
• 7 Golden Perch Avenue, East Warburton
• 22-24 Wilkilla Road‚ Mount Evelyn
• 28 and 30 Dorothy Street, Healesville
• 1, 9, 12 and 14 Barkers Road and 8 Mt Lebanon Road‚ Chum Creek
• 3 and 5 Blackmore Street and 5 Chaffer Street, Chum Creek
• 18 Titania Crescent, Ferny Creek
• 5 Johnston Parade, Ferny Creek.
b) Remove the requirement under RO93 for a new carriageway easement to be
established on 137 Barak Drive, Launching Place.
c) Make the other minor post-exhibition changes outlined in Council’s Part A
submission.
d) Replace the proposed new objective in the 2019 Incorporated Document
with:
• Ensure that any permit granted to construct a dwelling requires the
consolidation of lots in accordance with the relevant Restructure Map.
• Allow for minor redevelopment, including extensions to existing dwellings
and the construction of outbuildings and the like, without requiring the
consolidation of lots in accordance with the relevant Restructure Map.
Amend the boundaries of the restructure lots on restructure map RO47 in the
2019 Incorporated Document to require Lot 21 to be consolidated with Lot 11 (at
7 Sandells Road, Tecoma), rather than Lots Pt 18, 19 and 20 (at the rear of 11
Sandells Road, Tecoma).
Amend restructure map RO79 in the 2019 Incorporated Document to realign the
lot boundaries around the intersection of Donaldson Crescent and Grantulla Road
as shown in the material supporting Submission 18.
Amend restructure map RO10 in the 2019 Incorporated Document to align the
boundary between restructure lots in Titania Crescent, Tremont with the
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boundary between Lot 36 (part of 10 Titania Crescent) and Lot 34 (part of 12
Titania Crescent).
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1

Introduction

1.1

The Amendment

(i)

Amendment description

The main purpose of the Amendment is to update the Restructure Overlay in the Yarra
Ranges Planning Scheme (Planning Scheme). It also proposes to correct some zoning
anomalies.
Specifically, the Amendment proposes to:
• delete the Restructure Overlay from roughly 1,400 properties where it is redundant
or anomalous
• update the Incorporated Document titled Restructure Plan for Old and
Inappropriate Subdivisions in the Yarra Ranges Council, December 2015 currently
incorporated into the Planning Scheme (the Incorporated Document) as outlined
below
• rezone Lot CA80D6 in Blacksands Road, Three Bridges from the Green Wedge Zone
to the Public Conservation and Resource Zone to correct an error
• correct zone boundary anomalies at land Tremont and Upwey
• make consequential changes to the schedules to:
- Clause 45.05 (Restructure Overlay)
- Clause 72.03 (Maps comprising the Planning Scheme)
- Clause 72.04 (Documents Incorporated in the Planning Scheme).
(ii)

The subject land

The Amendment applies to:
• all land in Yarra Ranges Shire affected by the Restructure Overlay
• Lot CA80D9 in Blacksands Road, Three Bridges (rezoning)
• 12 to 20 Torry Hill Road, Upwey and 32 Dunstan Crescent and 1 Mount Dandenong
Tourist Road, Tremont (corrections to zoning boundaries).

1.2

Background

The Restructure Overlay identifies land in old and inappropriate subdivisions which is to be
restructured before it can be developed with a dwelling. The Overlay is a translation of
restructure controls that applied in the former Shires of Lilydale, Sherbrooke, Healesville and
Upper Yarra prior to Council amalgamations (when the Yarra Ranges Shire Council was
created). The restructure plans, showing the way land can be consolidated and developed,
were mostly created in the late 1970s and 1980s and were influenced by property ownership
at that time.
In many cases, lots have since been consolidated, and the underlying zoning only allows a
single dwelling on the lot. In these cases, the Overlay is no longer required and is proposed
to be deleted. The Amendment also proposes to delete the Overlay where anomalous (for
example, where it applies to a single lot that is not required to be consolidated with any
other lot).
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Where the Overlay is being retained, the Amendment proposes to change it to allow modest
extensions to existing dwellings (an increase of up to 50 per cent of the building’s existing
gross floor area), and construction of outbuildings, carports and the like. This type of minor
development is currently prohibited unless lots are restructured. Some of the homes
affected by the Overlay are now 40 or more years old and this type of minor development is
required to enable the dwellings to continue to serve a useful purpose for the owners.
Council considers that minor development of this nature should be allowed without having
to restructure the affected lots.
The Amendment does not allow for the construction of any additional dwellings or creation
of any new lots.

1.3

Previous amendments

Council explained in its Part A submission that there have been a number of previous
amendments which progressively removed properties from the Restructure Overlay where it
is no longer required, as shown in Figure 1:

Figure 1

Previous amendments that reduced the application of the Restructure Overlay
Source: Council’s Part A submission

These amendments reduced the number of properties affected by the Restructure Overlay
from 2,845 to around 2,520.
Amendment C177yran represents the latest in this series of amendments (and the most
significant review of the Overlay to date). Amendment C177yran proposes to further reduce
the Overlay’s application to 1,119 properties.

1.4

Post-exhibition changes

After reviewing the submissions to the Amendment, Council identified further cases where
the Overlay was redundant. Reasons include:
• the relevant lots have already been restructured
• single dwellings have been constructed and the underlying zoning prohibits any
further dwellings.
Council therefore proposes to remove the Overlay from the following additional properties:
• 8 and 8A Colehurst Crescent‚ Sassafras
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

2 Maskell Street, Selby
21 and 21A Maskells Hill Road‚ Selby
22 Johns Road‚ Selby
54 Arbor Avenue, Belgrave
82 and 86 Olinda-Monbulk Road, Olinda
262 and 270 Big Pats Creek Road, Big Pats Creek
29 and 31 Lyrebird Avenue, East Warburton
7 and 11 Whitegum Drive‚ East Warburton
7 Golden Perch Avenue, East Warburton
22-24 Wilkilla Road‚ Mount Evelyn
28 and 30 Dorothy Street, Healesville
1, 9, 12 and 14 Barkers Road and 8 Mt Lebanon Road‚ Chum Creek
3 and 5 Blackmore Street and 5 Chaffer Street, Chum Creek
18 Titania Crescent, Tremont
5 Johnston Parade, Ferny Creek.

It also proposes to:
• remove the requirement under RO93 for a new carriageway easement to be
established on 137 Barak Drive, Launching Place.
Other post-exhibition changes include changing the names of some restructure plans to
make them more readily identifiable, and correcting old mapping anomalies and errors.
Appendix 13 to Council’s Part A submission establishes the justification for each of these
changes. The Panel supports the changes, and commends Council for its proactive approach
in responding to submissions and undertaking the further investigations to confirm that the
Overlay is no longer needed on these properties.

1.5

Procedural issues

At the Directions Hearing, Mr O’Toole requested that the Hearing be deferred. He indicated
that he had commenced Supreme Court proceedings that bring into question the legality of
the Restructure Overlay. He requested that the Hearing be deferred until the Supreme
Court proceedings have been determined. Mr O’Toole raised general concerns about
whether the Council and the Panel had ‘an agenda’ in relation to the Amendment, and
whether the Panel had been lawfully appointed, but did not provide any information to
substantiate those claims.
The Panel declined to defer the Hearing. Mr O’Toole was not able to explain how the
questions before the Supreme Court bore upon the Amendment and the matters before the
Panel. Further, delaying the Hearing would be unfair to the owners of the roughly 1,400
properties proposed to be removed from the Overlay. Council confirmed that Mr O’Toole’s
property is in fact one of the properties proposed to be removed.
Mr O’Toole subsequently provided further documentation in relation to his claims that the
Overlay is unlawful (Tabled Documents 2 and 5). Despite completing a request to be heard
and appearing at the Directions Hearing, he chose not to appear at the Hearing.
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1.6

Summary of issues raised in submissions

(i)

Individual submitters

General issues raised in submissions were:
• the Restructure Overlay is unlawful
• the Restructure Overlay overly restricts development
• concerns that the Restructure Overlay requires consolidation of land in different
ownership
• the Overlay has served its purpose and is no longer required in some areas (for
example because services have now been provided)
• the continued application of the Overlay decreases land values
• compensation should be paid to owners of land affected by the Overlay, and/or a
buyback scheme should be implemented.
Specific issues were raised in relation to the proposed restructure maps for several
properties. These are dealt with in Chapter 4.
(ii)

Government agencies

South East Water had no objection to the Amendment.

1.7

The Panel’s approach

The Panel has assessed the Amendment against the principles of net community benefit and
sustainable development, as set out in Clause 71.02-3 (Integrated decision making) of the
Planning Scheme.
The Panel considered all written submissions made in response to the exhibition of the
Amendment, and submissions, evidence and other material presented to it during the
Hearing. All submissions and materials have been considered by the Panel in reaching its
conclusions, regardless of whether they are specifically mentioned in the Report.
This Report deals with the issues under the following headings:
• Planning context
• General issues
• Requests to remove the Overlay
• Requests to modify restructure requirements.
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2

Planning context

2.1

The restructure controls

(i)

The Restructure Overlay

The specific purposes of the Restructure Overlay are:
• To identify old and inappropriate subdivisions which are to be restructured.
• To preserve and enhance the amenity of the area and reduce the environmental
impacts of dwellings and other development.

The Overlay requires a permit to subdivide land, and to construct or extend a dwelling or
other building (with some exemptions). Subdivisions and building work must be in
accordance with the relevant restructure plan. The restructure plan for Yarra Ranges is
contained in the Incorporated Document.
Other provisions of the Overlay include:
• each lot must be provided with reticulated sewerage if available (additional
requirements apply if reticulated sewerage is not available)
• an exemption from third party notice and review rights for permit applications
• decision guidelines for permit applications, including:
- the objectives of the restructure plan
- measures to cope with any environmental hazard or constraint affecting the
land, including slope, drainage, salinity and erosion
- protection and enhancement of the natural environment and the character of
the area
- the availability of utility services
- the relationship of the intended use and development to the existing or likely use
and development of adjoining and nearby land
- the effect on surrounding uses, especially agricultural uses and public land
- the design of buildings.
(ii)

The restructure plan (the Incorporated Document)

The Incorporated Document contains the restructure plan for Yarra Ranges. It applies to all
land within the Shire affected by the Restructure Overlay. The Incorporated Document has
two parts:
• a series of restructure maps numbered RO1 to RO134 which show how lots must be
restructured in order to be developed (the ‘restructure maps’)
• written provisions (‘the ordinance’) which set out the requirements that apply to
land affected by the Overlay.
The ordinance includes:
• objectives
• requirements for dwellings and other buildings – most relevantly:
- lots must be restructured before a dwelling is constructed or altered
- only one dwelling is allowed per lot
• requirements for subdivisions – most relevantly:
- land can only be subdivided in accordance with the restructure maps.
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The objectives of the Incorporated Document are as follows (the Amendment proposes to
add the underlined objective):
• Ensure that existing old and inappropriate subdivisions are restructured in a
manner that reduces development densities, that provides development
opportunities consistent with the capacity of the site and the area to absorb such
development without adverse impact on the environment and landscape of the
area and without creating undue social and utility servicing pressures.
• Ensure that the restructure of old and inappropriate subdivisions assists in
achieving environmental and landscape objectives for the area generally and that
development of these lots is environmentally sensitive in its siting, design and
construction.
• Ensure that adequate and proper servicing arrangements are made whilst
recognising that there are often environmental impacts and high costs associated
with infrastructure and utility service provisions.
• Ensure that any permit granted to construct or extend a dwelling or other building
requires the consolidation of lots in accordance with the relevant Restructure Map,
where the lots needed for consolidation are in common ownership.
• Recognise that restructure lots generally have poor accessibility and are often in
isolated locations removed from community and other service facilities.
• Recognise that restructure areas are often located in high fire hazard areas and
that any new development must be sited and designed to minimise fire hazard.

The Incorporated Document also has special requirements for some (but not all) restructure
lots including specified building envelopes, creation of easements, road closures, site
coverage, and other things. In general, the Amendment retains the Overlay on properties
where these special requirements apply (and have not yet been fulfilled).
Most relevantly, the Amendment proposes to amend:
• the ordinance, to allow for minor redevelopment without having to restructure lots
• the restructure maps, to delete land from the Overlay, show closed roads, remove
special requirements where appropriate, and amend some restructure lot
boundaries.

2.2

Planning policy framework

The policy context includes strategic directions in the Planning Scheme, the Upper Yarra
Valley and Dandenong Ranges Regional Strategy Plan (the RSP) and other relevant Council
strategies.
(i)

The Victorian planning objectives

Section 4(1) of the Planning and Environment Act 1987 (the Act) sets out the objectives of
planning in Victoria. Council submitted that the Amendment supports the objectives to:
• provide for the fair, orderly and economic use and development of land
• secure a pleasant, efficient and safe, living and recreational environment for all
Victorians and visitors to Victoria
• facilitate appropriate development
by removing the Restructure Overlay where it is no longer required, maintaining the Overlay
on land where it is still required, and allowing appropriate minor development to proceed
(subject to a permit) without having to restructure the land.
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(ii)

The Yarra Ranges Planning Scheme

Council submitted that the Amendment is supported by various clauses in the Planning
Policy Framework in the Planning Scheme, as summarised in the following Table.
Table 1

Policy framework

Clause

Title

Supports the Amendment by:

11.01-1R

Settlement (Green Wedges
– Metropolitan Melbourne)

- being consistent with the RSP (addressed in detail in
Chapter 2.3(i))

11.03 -5S

Distinctive areas and
landscapes

- being consistent with the Localised Planning Statement
(addressed in detail in Chapter 0)

12.05-1S

Environmentally sensitive
areas

- not facilitating development that would diminish the
environmental conservation or recreational values of the
Upper Yarra Valley and Dandenong Ranges

12.05-2S

Landscapes

- retaining zones and overlays which seek to ensure that
development does not detract from the natural qualities
of significant landscape areas

13.01-1S

Natural hazards and
climate change

13.03-1S
13.04-2S

Floodplain management
Erosion and landslip

- encouraging lot consolidation and reducing the number
of dwellings in areas affected by natural hazards
(particularly landslip, flood and bushfire)

13.02-1S

Bushfire planning

- restricting the introduction or intensification of
development in areas with more than a BAL-12.5 rating

14.01-1S

Protection of agricultural
land

- protecting strategically important agricultural and
primary production land from incompatible uses by
continuing to require the consolidation of land in
identified old and inappropriate subdivisions

16.01-5S

Housing

- managing development in rural areas in order to protect
agriculture
- avoiding inappropriate rural residential development by
continuing to require the consolidation of land in
identified old and inappropriate subdivisions

Residential (Objective 4
Green Wedge Residential)

- providing for residential use that:
- reinforces the rural and landscape character of the
rural areas
- does not lead to the loss of productive agricultural
land
- maintains the existing low density of residential
development in the rural areas
- protects the rural character and environmental and
visual qualities of the surrounding area

State policy

Local policy
21.04-1
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Clause

Title

Supports the Amendment by:

21.04-3

Agriculture (Objective 1
Agriculture)

- retaining appropriate consolidation requirements for
land in the Restructure Overlay, thereby maintaining and
strengthening the agricultural role of the municipality

21.07

Landscape (Objective 1
Scenic Landscapes)

- implementing strategies to retain and protect the scenic
landscapes, rural and green wedge character and special
environmental features of the municipality
- preventing the further fragmentation of rural and green
wedge landholdings in non-urban areas

21.08

Subdivision (Objective 5 Old and Inappropriate
Subdivision)

- minimising the adverse environmental effects and other
community servicing difficulties resulting from
residential development in old and inappropriate
subdivisions in rural and green wedge areas
- maintaining a program to restructure old and
inappropriate subdivisions to create a more sustainable
density of development and restrict development on
vacant lots not suitable for a dwelling

21.09-1

Biodiversity (Objective 1,
Areas of Environmental
Significance)

- seeking to ensure that the use of the land, construction
of buildings and works are of a type, scale and design
which do not adversely impact on the natural
environment

21.09-2

Environmental Hazards

- seeking to ensure that the use of land and development
takes account of physical development constraints such
as flood, fire and landslip
- controlling development in areas affected by the
Restructure Overlay.

2.3

Other relevant planning strategies and policies

(i)

Background reports

The Amendment is the result of a long and detailed strategic planning process. It is
supported by:
• Yarra Ranges Planning Scheme Amendment C177 Restructure Overlay Correction
2019 Background Report (the Background Report)
• Yarra Ranges Planning Scheme Amendment C177 Restructure Overlay Correction
2019 Technical Report (the Technical Report).
The Background Report explains the background and rationale for the proposed changes to
the Restructure Overlay. The Technical Report provides much of the technical analysis
underpinning the proposed changes, including explaining where and why the Overlay is now
redundant and no longer required.
(ii)

The Regional Strategy Plan

The Yarra Ranges Planning Scheme must be consistent with the RSP (section 46F of the Act).
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The RSP was approved in 1982 to enable increased protection for the special features and
character of the region. It is referenced in:
• Clause 11.01-1R2 (Green Wedges – Metropolitan Melbourne)
• the Municipal Strategic Statement
• Clause 51.03 of the Yarra Ranges Planning Scheme.
The RSP specifically addresses the issue of old and inappropriate subdivisions in Chapter 11,
referring to them as ‘Special Study Areas’. Chapter 11 refers to the need to continue with
and expand upon subdivision restructure programs. It states:
There shall be no net increase in the total provision for residential development in the
Dandenong Ranges; and no significant increase in the Yarra Valley and the southern
foothills beyond that provided for in proposals approved or exhibited at the date of
adoption of this Policy.

Council submitted that the Amendment is consistent with the RSP, as it:
• does not allow further subdivision or the potential for additional dwellings in any
Special Study Area
• deletes the Overlay only where it has served its purpose or is anomalous
• only allows minor redevelopment without restructuring the land.
On this last point, the Background Report notes that minor redevelopment (extensions to
existing dwellings and construction of outbuildings) will require a permit, and states (at page
10):
The proposed change will simply allow a planning assessment of whether these
application types are consistent with the Restructure Overlay, and by association the
RSP.

(iii)

Yarra Ranges Localised Planning Statement

Localised planning statements are State policies for protecting and enhancing distinctive
areas with State significant geographic and physical features, biodiversity, natural resources,
cultural and tourism values, productive rural land and regional and national infrastructure
assets. Yarra Ranges is one of those areas.
Ministerial Direction No 17 requires any planning scheme amendments affecting these areas
to have regard to the Localised Planning Statement.
Council submitted that the Amendment is consistent with the Localised Planning Statement
because it:
• ensures the removal of the Restructure Overlay will not lead to increased dwelling
development or subdivision potential in the affected areas
• continues to guide the restructure of landholdings, where it remains necessary to
do so
• ensures all planning assessments consider all relevant parts of the Planning Scheme
relating to environmental risks, as well as the views of any relevant public agency.

2.4

Planning Scheme provisions

(i)

Zones and overlays

A common purpose of all zones and overlays is to implement the Municipal Strategic
Statement and the Planning Policy Framework.
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Land affected by the Amendment is in a variety of zones and overlays (in addition to the
Restructure Overlay). The relevant purposes of the zones and overlays are summarised in
Table 2.
Table 2

Applicable zone and overlay purposes

Zone/Overlay

Purposes

Low Density Residential Zone

- To provide for low-density residential development on lots
which, in the absence of reticulated sewerage, can treat and
retain all wastewater.

Rural Living Zone

- To provide for residential use in a rural environment.
- To protect and enhance the natural resources, biodiversity and
landscape and heritage values of the area.
- To encourage use and development of land based on
comprehensive and sustainable land management practices and
infrastructure provision.

Green Wedge Zone and Green
Wedge A Zone

- To provide for the use of land for agriculture.
- To recognise, protect and conserve green wedge land for its
agricultural, environmental, historic, landscape, recreational and
tourism opportunities, and mineral and stone resources.
- To encourage use and development that is consistent with
sustainable land management practices.
- To protect, conserve and enhance the cultural heritage
significance and the character of open rural and scenic nonurban landscapes.
- To protect and enhance the biodiversity of the area.
- To recognise and protect the amenity of existing rural living
areas.

Rural Conservation Zone

- To protect and enhance the natural environment and natural
processes for their historic, archaeological and scientific interest,
landscape, faunal habitat and cultural values.
- To protect and enhance natural resources and biodiversity.
- To encourage development and use of land which is consistent
with sustainable land management and land capability practices,
and which takes into account the conservation values and
environmental sensitivity of the locality.
- To provide for agricultural use consistent with the conservation
of environmental and landscape values of the area.
- To conserve and enhance the cultural significance and character
of open rural and scenic non urban landscapes.

Environmental Significance
Overlay

- To identify areas where the development of land may be
affected by environmental constraints.
- To ensure that development is compatible with identified
environmental values.
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Zone/Overlay

Purposes

Significant Landscape Overlay

- To identify significant landscapes.
- To conserve and enhance the character of significant
landscapes.

Erosion Management Overlay

- To protect areas prone to erosion, landslip or other land
degradation processes, by minimising land disturbance and
inappropriate development.

Land Subject to Inundation
Overlay

- To protect water quality in accordance with the provisions of
relevant State Environment Protection Policies.
- To ensure that development maintains or improves river and
wetland health, waterway protection and flood plain health.

Bushfire Management Overlay

- To ensure that the development of land prioritises the
protection of human life and strengthens community resilience
to bushfire.
- To ensure development is only permitted where the risk to life
and property from bushfire can be reduced to an acceptable
level.

(ii)

Clause 51.03 Regional Strategy Plan

The purpose of Clause 51.03 is:
To ensure consistency between this planning scheme and the Upper Yarra Valley and
Dandenong Ranges Regional Strategy Plan pursuant to the requirements of Part 3A
of the Planning and Environment Act 1987.

It applies to all land covered by the RSP.

2.5

Other amendments

(i)

Amendment VC140 (bushfire risk)

Amendment VC140 took effect on 12 December 2017. It amends all planning schemes to
provide directive strategies to manage bushfire risk, in accordance with the
recommendations of the 2009 Victorian Bushfires Royal Commission. Amendment VC140
inserted the current Clause 13.02 that requires councils to (relevantly):
• prioritise the protection of human life and the management of bushfire impact
• avoid any increase in the risk of bushfire to people, property and community
infrastructure
• direct population growth and development to low risk locations
• at a settlement level, achieve no net increase in bushfire risk, and where possible
reduce bushfire risk overall
• ensure new development can implement bushfire protection measures without
unacceptable biodiversity impacts.
Clause 13.02-1S prevents a planning scheme amendment that will result in the introduction
or intensification of development in areas with more than a BAL-12.5 rating.
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Council submitted that, consistent with VC140, Amendment C177 does not remove land
from the Restructure Overlay where it could lead to the potential construction of additional
dwellings.
(ii)

Amendment C148 (comprehensive Planning Scheme review)

Amendment C148 comprehensively reviews and updates the Planning Scheme to reflect
recently adopted Council strategies and respond to emerging planning issues. Specifically, it
introduces:
• a new Municipal Strategic Statement that provides clearer strategic direction and
decision making guidance
• new local planning policies for dwellings in Green Wedge areas
• new Significant Landscape Overlays that contain design guidelines for new
development in Green Wedge areas
• a new Environmental Significance Overlay that identities the important biodiversity
habitats in Yarra Ranges and provides targeted controls to protect these areas.
Amendment C148 will require changes to the RSP, to ensure the Planning Scheme remains
consistent with the RSP. The changes to the RSP are being prepared by the Department of
Environment, Land, Water and Planning (DELWP), and must be ratified by Parliament.
According to Council, Amendment C148 reaffirms the role of the Restructure Overlay in
guiding development in old and inappropriate subdivision in the municipality. The proposed
local policy on dwellings in Green Wedge areas contains the following strategy:
Limit the opportunities for additional dwellings in rural residential areas to larger lots or
land parcels created through the restructure or consolidation of small lots in old
subdivisions.

This strategy is to be implemented by:
… applying the Restructure Overlay to require the consolidation of inappropriately
small lots in old subdivisions.

Council adopted Amendment C148 on 26 March 2019. It is awaiting Parliamentary
ratification of the associated amendment to the RSP and approval by the Minister for
Planning.

2.6

Ministerial Direction 11

The Explanatory Report discusses how the Amendment meets the relevant requirements of
Ministerial Direction 11 (Strategic Assessment of Amendments) and Planning Practice Note
46: Strategic Assessment Guidelines, August 2018 (PPN46). That discussion is not repeated
here.

2.7

Discussion and conclusion

(i)

Overall assessment

The Panel concludes that the Amendment is supported by, and implements, the relevant
sections of the Planning Policy Framework, is consistent with the RSP and is consistent with
Ministerial Direction 11. It is based on a lengthy strategic planning process and technical
analysis has confirmed where the Overlay is no longer required, and where it remains

Page 12 of 45

Yarra Ranges Planning Scheme Amendment C177yran  Panel Report  5 August 2020

relevant. The Amendment does not increase the development potential of land within old
and inappropriate subdivisions, consistent with the RSP and with many of the purposes of
the underlying zones and other applicable overlays summarised in Table 2.
The Panel agrees with Council that the new provisions in the 2019 Incorporated Document
allowing a permit application for minor redevelopment (which is currently prohibited) is
consistent with the spirit of the RSP. Minor redevelopments will not result in the creation of
additional lots or dwellings in areas that remain subject to a range of environmental risks
and constraints that make intensive development inappropriate. It represents a practical
and sensible approach to allowing existing dwellings in these areas to be renewed and to
continue to serve the practical needs of their owners. As Council pointed out:
Importantly, this change could benefit affected areas of Yarra Ranges by enabling the
upgrade and renewal of septic tank systems that often accompanies planning permit
applications in unsewered areas.

Several submissions said that the Amendment does not go far enough, and that other land
should be removed from the Overlay. The land to which the Restructure Overlay applies is
subject to a variety of other overlays which reflect environmental and physical constraints
that apply to the land. These alone suggest that caution should be exercised before the
Overlay is removed and more intensive development is allowed.
The removal of land from the Overlay (other than where it is redundant or anomalous)
would need to be justified. Justification would need to include technical and strategic
analysis that demonstrated that the environmental and physical conditions of the land have
changed such that the land is now suitable for development. The Panel was not presented
with any such evidence or analysis. It therefore does not support any further reduction in
the application of the Restructure Overlay, other than the further cases identified in Council
in response to submissions where it is now redundant (discussed in Chapter 1.4).
The Amendment is well founded and strategically justified, and should proceed subject to
the specific recommendations in this report.
(ii)

The proposed objective in the 2019 Incorporated Document

As noted above, the Amendment proposes to insert the following additional objective into
the 2019 Incorporated Document:
• Ensure that any permit granted to construct or extend a dwelling or other building
requires the consolidation of lots in accordance with the relevant Restructure Map,
where the lots needed for consolidation are in common ownership.

Although the wording of this objective was not raised in submissions, the Panel considers
that the proposed wording requires clarification. In some cases, land that is not in common
ownership is required to be consolidated before a dwelling can be constructed, and this
remains the intent. Further, extensions to dwellings or other buildings are now intended to
be allowed (subject to a permit) without consolidating lots.
The Panel therefore recommends replacing the objective with:
• Ensure that any permit granted to construct a dwelling requires the consolidation of
lots in accordance with the relevant Restructure Map.
• Allow for minor redevelopment, including extensions to existing dwellings and the
construction of outbuildings and the like, without requiring the consolidation of lots
in accordance with the relevant Restructure Map.
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2.8

Recommendation

The Panel recommends:
Adopt Amendment C177yran to the Yarra Ranges Planning Scheme as exhibited,
subject to the following changes:
a)
Remove the following additional properties from the Restructure Overlay:
• 8 and 8A Colehurst Crescent‚ Sassafras
• 2 Maskell Street, Selby
• 21 and 21A Maskells Hill Road‚ Selby
• 22 Johns Road‚ Selby
• 54 Arbor Avenue, Belgrave
• 82 and 86 Olinda-Monbulk Road, Olinda
• 262 and 270 Big Pats Creek Road, Big Pats Creek
• 29 and 31 Lyrebird Avenue, East Warburton
• 7 and 11 Whitegum Drive‚ East Warburton
• 7 Golden Perch Avenue, East Warburton
• 22-24 Wilkilla Road‚ Mount Evelyn
• 28 and 30 Dorothy Street, Healesville
• 1, 9, 12 and 14 Barkers Road and 8 Mt Lebanon Road‚ Chum Creek
• 3 and 5 Blackmore Street and 5 Chaffer Street, Chum Creek
• 18 Titania Crescent, Tremont
• 5 Johnston Parade, Ferny Creek.
b)
Remove the requirement under RO93 for a new carriageway easement to be
established on 137 Barak Drive, Launching Place.
c)
Make the other minor post-exhibition changes outlined in Council’s Part A
submission.
d)
Replace the proposed new objective in the 2019 Incorporated Document
with:
• Ensure that any permit granted to construct a dwelling requires the
consolidation of lots in accordance with the relevant Restructure Map.
• Allow for minor redevelopment, including extensions to existing
dwellings and the construction of outbuildings and the like, without
requiring the consolidation of lots in accordance with the relevant
Restructure Map.
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3

General issues

3.1

The Restructure Overlay is unlawful

(i)

The issue

The issue is whether the Restructure Overlay is unlawful.
(ii)

Submissions

One submitter argued that as a landowner he has ‘inherent rights’ that cannot be watered
down with the application of the Restructure Overlay. He also submitted that the Overlay
was unlawful because it had been applied for an ulterior motive (namely to restrict people
from living in Reefton and McMahons Creek) and without consultation with the residents.
Council acknowledged that while councils are planning authorities with powers and
responsibilities to make and amend planning schemes for their municipalities, planning
controls must be applied in accordance with the legislated process set out in the Act.
Council submitted that the Amendment has been prepared and exhibited pursuant to the
requirements of the Act.
Council submitted that the Restructure Overlay is the only planning control in the Victoria
Planning Provisions that can be used to facilitate the consolidation of lots in old and
inappropriate subdivisions. It submitted that it has acted within its powers and duties under
the Act, and made proper use of the Victoria Planning Provisions by retaining the Overlay on
land where it remains required, and deleting it from land where it is now redundant.
(iii)

Discussion

It is well established in Victoria and other jurisdictions where land ownership is based on the
Torrens system that the ownership of land does not convey unlimited rights to do whatever
you want with the land. Land must be used and developed lawfully, in accordance with the
applicable land use and development controls.
In Victoria, the power to apply land use and development controls is found in the Planning
and Environment Act. Controls must be sourced from the Victoria Planning Provisions, and
must be applied in accordance with the processes set out in the Act. The Panel is satisfied
that the Amendment has been prepared in accordance with the applicable legislative
processes.
The Act provides the lawful basis for the Victoria Planning Provisions. The Restructure
Overlay is part of the Victoria Planning Provisions, and it is entirely lawful for a council to
select, apply and retain the Overlay to land that has been identified through strategic
planning processes as part of an old and inappropriate subdivision.
(iv)

Conclusion

The Panel concludes:
• The Restructure Overlay is a legitimate and lawful planning tool to control the use
and development of land in old and inappropriate subdivisions.
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3.2

Impacts on development potential

(i)

The issue

The issue is whether the Restructure Overlay overly restricts development potential.
(ii)

Submissions

Several submitters argued that the Restructure Overlay is overly restrictive and continues to
prevent the construction of dwellings on vacant land. Some submitters indicated that the
Overlay applies in areas which are now serviced with roads and in some cases sewerage and
other utilities, and that other houses have been constructed in the area. Submitters could
not understand why the Overlay continued to prevent the development of their land with a
single dwelling.
Council responded that while it is sympathetic to landowners who cannot build a dwelling on
their land, it is not in a position to remove consolidation requirements or remove land from
the Restructure Overlay unless it had been applied in error. It submitted that the availability
of services does not necessarily justify more intensive development in these areas, even at
modest levels. It explained that there is a broad range of other reasons the Overlay was
applied, which are listed in section 11.03 of the RSP, including:
• the excessive environmental and financial cost of providing roads, water supply and
sewerage
• any development will cause serious environmental damage irrespective of the
degree of servicing
• accessibility is poor and the lots are isolated from community facilities and other
services
• acute bushfire danger
• development would cause detrimental visual impact on the landscape character of
the area
• in some cases, development would jeopardise the Sites of Natural Significance or
Sites of Cultural Significance
• in some cases, development would cause significant traffic problems.
Council submitted that many of these reasons continue to apply today, making it
inappropriate to remove the Overlay or allow any further development in these areas.
Council further submitted that the additional dwelling potential proposed by submitters:
• contradicts the policy objectives of the Restructure Overlay and the RSP, which seek
to avoid any additional dwelling development in these areas
• would be inconsistent with State policy in relation to bushfire planning, which
directs planning decisions to avoid increasing the risk of bushfire to people,
property, and community infrastructure
• would be inequitable to landowners who have, for many decades, cooperated to
either purchase or sell land in order to consolidate lots in accordance with the
restructure maps.
Council pointed the Panel to the example of the Ben Cairn Estate in Don Valley which is
subject to RO81. RO81 has had highly restrictive planning controls in place since the 1970s
preventing further development. RO81 was applied following a landslip on the adjacent Don
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Road. RO81 requires all 272 lots in the estate to be consolidated into one lot. Of the 272
lots, most are undeveloped and only 16 contain dwellings which were presumably built
before restructure controls were applied.
(iii)

Discussion

As Council explained, this Amendment is intended to ‘tidy up’ the existing Restructure
Overlay, and remove it only where it has served its purpose or has been applied in error. It is
not intended to revisit the long-standing policy of restricting development in areas identified
in the RSP as unsuitable for further development or intensification of development.
Any amendment that sought to remove the Overlay from properties that have not yet been
restructured in accordance with the relevant restructure maps would need to be
strategically justified, and supported with technical information and analysis that
demonstrated that further or more intensive development of the land was appropriate and
that the environmental and other risks outlined by Council could be appropriately managed.
Any such amendment would also require the RSP to be modified to allow more intensive
development in the relevant areas, because section 46F of the Act requires the Planning
Scheme to remain consistent with the RSP. An amendment to the RSP would need to be
prepared by DELWP and ratified by Parliament.
(iv)

Conclusion

The Panel concludes:
• Notwithstanding that the continued application of the Restructure Overlay imposes
significant restrictions on landowners’ ability to develop their land, its removal is
not strategically justified (other than where it is now redundant or has been applied
in error).

3.3

Impacts on property values and rates

(i)

The issues

The issues are:
• the impact retaining the Restructure Overlay has on property values
• whether rates should be reduced to reflect reduced property values.
(ii)

Submissions

Several submissions raised concerns about the impact the Overlay has on property values,
particularly where properties are not able to be developed.
Mr King submitted that his mother had owned her property in Mt Dandenong Tourist Road,
Sassafras since the early 1960s, and had been paying market value rates on it since then.
She needs to sell the property due to severe financial hardship, but there is effectively no
market for the property as it cannot be developed with a dwelling. The only likely buyers are
the neighbours (with whose land Mrs King’s lots are required to be consolidated), but as
they already have dwellings on their lots they are unlikely to want to purchase.
Mr King explained that no such restrictions applied when his mother purchased the land,
and she had only just found out about the restrictions. He submitted that the land she
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bought is in actual fact a liability as she is still required to pay rates based on a land value of
approximately $335,000. He submitted:
We believe that the application of the Restructure Overlay is unjust and that if the
Restructure Overlay is not lifted to enable a building entitlement then compensation
based on the market value of the land ought to be paid for which she would relinquish
the property to Council.

Others submitted that their land was worth more as two separate titles, and would be
devalued as a result of consolidation which they felt was unfair.
Several submitters raised the unfairness of having paid rates based on a market value
assuming some development potential when in fact the land is effectively unable to be
developed.
Council responded by pointing out that the Amendment does not propose to add any new
properties to the Restructure Overlay. Restructure controls have been in place for many
decades. It submitted that there should be no impact on property values where the land
required to be consolidated is in common ownership. Other lots in the Overlay were
developed with a dwelling before restructure controls were applied and are now generally
required to be consolidated with vacant lots. Even where such lots are in different
ownership, the Amendment would alleviate this problem to some extent by allowing permit
applications for minor redevelopment (modest extensions to existing dwellings and
outbuildings and the construction of new outbuildings) without requiring the land to be
restructured.
Council did, however, concede that the Restructure Overlay impacts on property values of
vacant lots in separate ownership. In some of these cases, Council acknowledged that it may
not be possible to apply for a planning permit to construct a dwelling on these vacant lots
while the Overlay remains in place. Council acknowledged that these vacant lots will have
smaller values compared to those not in the Restructure Overlay. It reiterated that the
Amendment is not applying restructure controls to these lots for the first time, and is
therefore not the cause of the reduction in value.
(iii)

Discussion

Technically, private economic impacts such as those raised in submissions are not a planning
issue. However several submissions raised concerns in this regard, and Council provided a
response. The Panel has therefore made some comments on the issue.
Land values can be affected by many things other than planning controls, including the
physical constraints that apply to the development of the land. While no valuation evidence
was led, the Panel has little doubt that the continued application of the Restructure Overlay
will, in some cases, impact on the value of the land. The extent of the impact is likely to
depend on the circumstances, primarily whether any potential remains for the construction
of a dwelling after the land is restructured. In cases where a restructure lot already has a
dwelling on it, and no further dwelling can be constructed, the Panel anticipates that the
value of any vacant lots forming part of the restructure lot will be substantially reduced. The
impact is particularly acute where the vacant lot is in separate ownership to the lot with an
existing dwelling, and there is effectively no market for the lot other than to the owner of
the lot with the existing dwelling. Mrs King’s situation is an example of this.
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That said, the Panel accepts that the Amendment is not applying the restructure controls for
the first time. The value of these properties was impacted when the restructure controls
were first applied – generally in the 1970s and 1980s.
It is troubling to the Panel that there appear to be cases, such as Mrs King’s, where
landowners have been paying rates for years on what appears to be a market value
assuming some form of development potential, where there is in fact none. This seems
unfair and unjust.
The Panel asked Council to provide information to the Panel and parties about the process
for landowners to seek a revaluation of their land in circumstances such as these. Council
responded after the Hearing (Document 15) as follows:
The right to lodge an objection to a rating authority valuation comes from Division 3 of
the Valuation of Land Act 1960 (VLA). In this division of the VLA there are a number of
sections that control the valuation objection process, objection grounds and the
associated timeframes. Without providing all of Division 3 some relevant sections are:
• Section 16(1) A person aggrieved by a valuation of any land made or caused to be
made by a valuation authority may lodge a written objection to that valuation, on
any one or more of the grounds set out in section 17, with the authority that gave
the notice of valuation.
• Section 16(4) A person who is given a notice of valuation is deemed to be a person
aggrieved by the valuation whether or not the valuation is used for the purposes of
a rate or tax levied by the authority that gave the notice.
• Section 17 The grounds for an objection are —
that the value assigned is too high or too low;
that the interests held by various persons in the land have not been correctly
apportioned;
that the apportionment of the valuation is not correct;
that lands that should have been included in one valuation have been valued
separately;
that lands that should have been valued separately have been included in one
valuation;
that the person named in the notice of valuation, assessment notice or other
document is not liable to be so named;
that the area, dimensions or description of the land including the AVPCC
allocated to the land are not correctly stated in the notice of valuation,
assessment notice or other document.
• Section 18 An objection must be lodged –
within 2 months after the notice of valuation is given; or
in the case of a person referred to in section 16(5)—
if a notice of assessment of the rate or tax was served on the person by a
rating authority, within 2 months after the notice was served; or
if a notice of assessment of the rate or tax was not served on the person
by a rating authority and the person is the occupier of the land, within 4
months after the date of issue specified on the notice; or

-

in the case of a person referred to in section 16(6A)—within 2 months after
receiving the notice of assessment of land tax.

For the benefit of Parties, a PDF of Valuation of Land Act 1960 is available from:
https://www.legislation.vic.gov.au/in-force/acts/valuation-land-act-1960/154.
An online version, which is easier to navigate, is available from:
http://classic.austlii.edu.au/au/legis/vic/consol_act/vola1960173/.

Page 19 of 45

Yarra Ranges Planning Scheme Amendment C177yran  Panel Report  5 August 2020

As per Council’s comments at the Hearing, determining land valuations of properties
in the Restructure Overlay for rating purposes is complex and nuanced.
Information about rates, property valuations and objecting to valuations is also
available from Council’s website:
https://www.yarraranges.vic.gov.au/Council/Rates/Property-Valuations.
Should Parties require further information about these matters, it is best to call 1300
368 333 and request to speak with Council’s Rates Department or email
mail@yarraranges.vic.gov.au.

It appears from these extracted provisions that the scope to challenge a valuation is limited
to a time period of 2 to 4 months after receiving notice of the valuation. This will be of little
comfort to landowners like Mrs King, who has been paying rates on what seems to be an
artificially high land value for decades.
This issue, however troubling, is beyond the scope of the Amendment, and the Panel has no
power to make recommendations to address the issue. It encourages Council to work with
the affected landowners to try to reach a resolution.
(iv)

Conclusions

The Panel concludes:
• Private economic impacts such as impacts on land values are not a planning issue.
• Nevertheless, the Panel has little doubt that in some circumstances the impact on
land values of the continued application of the Restructure Overlay is likely to be
substantial.
• It seems unfair and unjust that some landowners appear to have been paying rates
for years on what appears to be a market value assuming some form of
development potential, where there is in fact none.
• The Panel has no power to make recommendations to address this issue, however
troubling, and it encourages Council to work with these affected landowners to try
to reach some sort of resolution of the issue.

3.4

Compensation and buyback schemes

(i)

The issues

The issues are:
• whether affected landowners should be compensated for the financial impacts of
the continued application of the Restructure Overlay
• whether a buyback scheme should be implemented.
(ii)

Submissions

Some submitters sought compensation or a government buyback scheme where lots are
unable to be developed, including three landowners in the Ben Cairn Estate. Some
submitters said that compensation should have been offered when the restructure controls
were first imposed, while others sought the right to develop their land in lieu of
compensation. One submitter from the Ben Cairn Estate said that Council had mentioned a
buyback scheme in 2010, but that nothing had come of this. Other submitters appeared to
misunderstand the nature of the Amendment or the Overlay, thinking that it amounted to
an acquisition of their land which they should be compensated for.
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Council responded by pointing out that the Amendment does not involve the acquisition of
any land. Council explained that there is generally no entitlement to compensation
associated with the application of planning controls, and in any event, the Amendment is not
applying restructure controls for the first time. It explained that planning compensation is
only available for land that is reserved for a public use through the introduction of a Public
Acquisition Overlay, while a separate compensation process is available for land that is
acquired by government or government agencies, as set out in the Land Acquisition and
Compensation Act 1986.
In relation to buybacks, Council explained that the State Government has indicated in the
past it is not willing to purchase land in the Ben Cairn Estate, despite historically
implementing buyback programs to purchase lots unsuitable for development elsewhere in
the Yarra Ranges. Further, Council will not acquire any property that does not hold strategic
value for the community.
(iii)

Discussion

The Panel agrees with Council that neither the initial application of the Restructure Overlay,
nor its continued application, attracts compensation for the affected landowners. The Act
sets out the circumstances in which planning compensation is available. This is restricted to
where land is required for a public purpose. The Restructure Overlay does not indicate that
the land is required for a public purpose. Rather, it indicates that it is unsuitable for
development. This is not something for which compensation is available.
If the land were to be acquired by either Council or the State Government (or, for that
matter, another government agency with powers to compulsorily acquire land),
compensation would be available under the Land Acquisition and Compensation Act 1986.
However, it is beyond the scope of the Panel’s remit to make comments or
recommendations on whether the land should be compulsorily acquired. This is a matter for
government.
(iv)

Conclusion

The Panel concludes:
• The circumstances in which compensation is available are prescribed by legislation.
• Neither the initial application of the Restructure Overlay, nor its continued
application, attracts compensation for the affected landowners.
• It is beyond the Panel’s remit to make recommendations about buyback schemes.
These are a matter for government.

3.5

Land in multiple ownership

(i)

The issue

The issue is whether the Restructure Overlay should require land that is in different
ownership to be consolidated.
(ii)

Submissions

Several submissions raised the difficulty of the Restructure Overlay requiring land in
different ownership to be consolidated. This effectively means that if one landowner cannot
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secure the agreement of the other to sell their land to them to allow its consolidation, the
land is sterilised and unable to be developed.
Further, if one of the lots already has a dwelling on it, the remaining vacant lot can never be
developed with a dwelling, even if it is consolidated in accordance with the relevant
restructure map. Several submitters pointed to specific examples where this occurs, such as
the Stevens (addressed in Chapter 4.5) and Mr Ross (addressed in Chapter Error! Reference
source not found.).
Council responded by reiterating that the Amendment does not propose changes to existing
consolidation requirements unless they are inaccurate or unclear, as there is no strategic
support for the changes. It submitted:
Council acknowledges the challenge of consolidating lots that are in different
ownership and the impact this has on the ability to improve a property or construct a
new dwelling on a vacant lot. Some lots are required to be consolidated with other
vacant lots, whereas others are required to be consolidated with lots containing
dwellings. However, making the requested changes would also raise concerns about
equity for landowners who have, for many decades, cooperated to either purchase or
sell land in order to consolidate lots in accordance with the restructure maps in the
Incorporated Document.

Council submitted that the Amendment responds to this issue by proposing to allow permit
applications for minor redevelopment where title boundaries are inconsistent with the
relevant restructure map. It also pointed out that minor modifications to the lot
configurations shown on restructure maps are already permitted under the Restructure
Overlay (subject to a permit), provided this does not create the potential for additional
dwellings and is appropriate in light of the Overlay’s decision guidelines. This would require
a joint permit application from owners of adjoining lots.
(iii)

Discussion

The Panel finds this aspect of the Restructure Overlay troubling. It is one thing requiring lots
in the same ownership to be consolidated before being developed. It is quite another when
one landowner is required to secure the agreement of another to obtain their land before
they can develop. Further, where land is in different ownership, the Restructure Overlay
effectively operates on a ‘first in first serve’ basis. If one part of the restructure lot has
already been developed with a dwelling, this effectively sterilises the other part. This hardly
seems fair and orderly planning.
That said, this is a problem with the RSP, rather than a problem with the Amendment. The
Amendment must be consistent with the RSP, and the RSP states that there shall be no net
increase in the total provision for residential development in the Special Study Area (ie the
land now affected by the Restructure Overlay).
The Panel also appreciates that the land within the Overlay is highly constrained, and that
allowing for an intensification of development where land is in multiple ownership would
likely be inconsistent with a number of other policy objectives in the Scheme, such as
limiting further development on land with a high bushfire risk or land that is subject to land
slip risk.
On balance, the Panel supports Council’s position of not removing the Overlay from land
solely on the basis that it requires consolidation of lots that are in different ownership. That
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said, if the landowners are able to justify the removal of the Overlay (and the minor
intensification of development that that would facilitate) on other grounds, such as technical
analysis that demonstrates that the risks can be appropriately managed, Council should do
everything it can to support the removal of the Overlay in future amendments. This may
include lobbying DELWP to make any necessary amendments to the RSP.
(iv)

Conclusion

The Panel concludes:
• On balance, the Restructure Overlay should not be removed from land solely on the
basis that it requires consolidation of lots that are in different ownership.
• If the affected landowners are able to justify the removal of the Overlay on other
grounds, Council should do everything it can to support its removal, including
lobbying DELWP to make necessary amendments to the RSP.

3.6

Rewording of ‘dwelling entitlement’

The current (2015) Incorporated Document states (Panel’s emphasis):
A permit may be granted to allow land to be subdivided in a form which varies from the
boundaries shown on a Restructure Plan, only where the variation from the
Restructure Plan is minor and will not increase the number of dwelling entitlements
allowed by the Restructure Plan.

The Amendment proposes to reword this requirement to replace ‘dwelling entitlements’
with ‘potential dwellings’.
(i)

The issue

The issue is whether it is appropriate to reword the requirement as proposed.
(ii)

Submissions

Submitters 18 and 20 submitted that the proposed change to the wording of the
Incorporated Document is detrimental to landowners.
Council submitted that the rewording is necessary because ‘dwelling entitlements’ implies
that landowners who restructure their land in accordance with a restructure map can then
construct a dwelling as of right. Council considers that the wording should be clarified, as
this is not how the Incorporated Document is intended to operate.
(iii)

Discussion

The Panel agrees with Council that the wording of the Incorporated Document should be
clarified. The fact that the submitters considered that the change in wording would be
detrimental suggests that they may be reading the current wording in the way that Council
outlined – in other words, that once the land was restructured they would be entitled to
construct a dwelling without a permit.
Under most of the applicable zones, a permit is required for a single dwelling, and more than
one dwelling is prohibited. The exceptions are the Low Density Residential and Rural Living
Zones, where a single dwelling can be constructed without a permit. However, land within
the Restructure Overlay is typically highly physically or environmentally constrained,
reflected by the other overlays that apply such as the Bushfire Management Overlay and the
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Erosion Management Overlay. A permit is required for a dwelling under most of these other
overlays.
The Panel agrees that the wording of the Incorporated Document should be consistent with
the other applicable provisions of the Scheme, and make it clear that there is no automatic
entitlement to a dwelling once land is restructured. Permits must be sought in accordance
with the Restructure Overlay and other applicable zones and overlays.
(iv)

Conclusion

The Panel concludes:
• It is appropriate to reword the requirement of the Incorporated Document that
currently refers to a dwelling entitlement as proposed.

3.7

Zoning changes

Council advised that the review of the Restructure Overlay has identified land areas that are
incorrectly zoned:
• Lot CA80D6 in Blacksands Road, Three Bridges (which is in restructure map RO105)
is publicly owned land to be rezoned to Public Conservation and Resource Zone to
correct an error
• zone boundaries do not align with property boundaries at land at:
- 58 Glenfern Avenue, Upwey and 12-14, 16, 18, and 20 Torry Hill Road, Upwey
(land within restructure map RO36)
- 32 Dunstan Crescent, Tremont and 1 Mt Dandenong Tourist Road, Tremont (land
within restructure map RO9).
Further information about the rezonings is provided in the Technical Report that was
prepared to inform the Amendment.
The rezonings were not raised in submissions, and are uncontroversial. The Panel has no
reason to consider that the rezonings are inappropriate.

Page 24 of 45

Yarra Ranges Planning Scheme Amendment C177yran  Panel Report  5 August 2020

4

Requests to remove the Overlay

4.1

50 Hillcrest Road, Don Valley

50 Hillcrest Road is in the Ben Cairn Estate, which is discussed in Chapter 3.2. RO81 requires
all 272 lots to be consolidated into one lot. Of the 272 lots, most are undeveloped and only
16 contain dwellings which were presumably built decades ago before restructure controls
were applied.
(i)

Evidence and submissions

The owners of 50 Hillcrest Road requested that the Restructure Overlay be removed from
their property. They submitted that they bought the land for investment many years ago,
and were not notified of any structural problems with the Don River Valley by Council at that
time. They submitted that they had a report from an engineer stating that the block can be
built on with some drainage work. A copy of this report was not provided to the Panel.
The owners also raised issues relating to compensation and buyback which are further
discussed in Chapters 3.2 and 3.4.
Council responded that the Ben Cairn Estate has had highly restrictive planning controls in
place preventing further development for many years. The land is subject to a range of
issues including bushfire and landslip risk. Council’s response stated:
… it is considered that resolution of the issues facing land owners in the Ben Cairn
Estate requires targeted and specific work by Council. This work has been attempted
in the past, and will continue.
Investigations will not necessarily result in any changes to the current planning
controls. These controls have been in place for many years on the basis that the Ben
Cairn Estate was an old and inappropriate subdivision and that it was unsuitable for
development. Any further investigations may confirm this situation.

Council acknowledged that a 1979 report about geological stability of the Ben Cairn Estate
identifies 50 Hillcrest Road amongst a group of parcels that could be built on subject to
drainage work. However, various investigations have identified that the land is subject to a
range of other environmental hazards preventing the construction of additional dwellings.
Council did not support the removal of the Restructure Overlay.
(ii)

Discussion

It appears that the land in the Ben Cairn Estate is highly constrained and subject to
significant physical and environmental risks (see Chapter 3.2). The submission from the
owner of 50 Hillcrest Road was not supported by any material that indicated that the land is
suitable for development for a dwelling, or that the various risks identified by Council can be
appropriately and safely managed. In the absence of such information, it would be
inappropriate to recommend the modification or removal of the current restrictions that
apply to the land. Nor would it be consistent with the long-standing policy in the Planning
Scheme and the RSP that there should be no intensification of development of land in the
Restructure Overlay.

Page 25 of 45

Yarra Ranges Planning Scheme Amendment C177yran  Panel Report  5 August 2020

(iii)

Conclusion

The Panel concludes:
• No material was presented to the Panel to justify modifying or removing the current
restrictions that apply to 50 Hillcrest Road, Don Valley or other land in the Ben Cairn
Estate.

4.2

416 Mt Dandenong Tourist Road, Sassafras

416 Mt Dandenong Tourist Road is in two separate parcels, both owned by Mrs King. RO4
applies, and requires the northern lot to be consolidated with the neighbouring land at 414
Mt Dandenong Tourist Road, and the southern lot to be consolidated with the land at 5
Guilfoyle Drive, to its rear. The Amendment proposes no change.
There is currently no dwelling on the land, and there is no possibility of a dwelling being built
even if the land were consolidated as required under RO4, because the adjoining lots at 414
Mt Dandenong Tourist Road and 5 Guilfoyle Drive already have dwellings on them.
(i)

Evidence and submissions

Mr King submitted (on his mother’s behalf) that the continued application of the Restructure
Overlay to his mother’s property was inequitable and limited the market for the property.
He was also concerned that she had been paying rates based on an artificially high market
value of the land for decades. These issues are discussed in Chapter 3.3.
Mr King submitted that Council should purchase the land, and that if this were not possible
RO4 should be modified to remove the requirement for Mrs King’s two lots to be
consolidated with the neighbouring lots (which are in separate ownership). He submitted
that if this could be accommodated, his mother would be willing to consolidate her two lots
into one title.
Council responded that the Kings were effectively seeking a change in the restructure
requirements that would lead to the creation of three restructure lots rather than two, and
the potential for an additional dwelling. It submitted that there is no strategic support for
the requested change, and that the additional dwelling potential contradicts the objectives
of the Restructure Overlay and the RSP. It also submitted that in addition to the Restructure
Overlay, the Erosion Management Overlay, Bushfire Management Overlay and Significant
Landscape Overlay - Schedule 9 apply to the site. The presence of these additional overlays
indicates other requirements apply to the land which may prevent the construction of a
dwelling.
(ii)

Discussion

As previously noted, the Amendment maintains long-standing policy against intensification
of development and the creation of the potential for additional dwellings in Restructure
Overlay areas. Modifying the Overlay in the manner requested would be contrary to the
intent of the Overlay and the RSP to limit the intensification of development in old and
inappropriate subdivisions. While the Panel has a good deal of sympathy for Mrs King,
particularly as she purchased the property before restructure controls were applied, the
Panel was not presented with any material demonstrating that it would be appropriate or
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consistent with planning policy to modify or remove the restructure requirements or allow
an additional dwelling on the property.
The circumstances of this property highlight the issue discussed in Chapter 3.5, where vacant
lots that are required to be consolidated with lots that already have dwellings on them are
effectively sterilised and are unable to be developed, even if they are consolidated as
required under the relevant restructure plan. This is of concern to the Panel. The Panel
reiterates that in circumstances such as these, if the landowner is able to provide
information demonstrating that the risks of further (modest) development can be
appropriately managed, Council should make every endeavour to remove the Overlay in a
future amendment, including lobbying DELWP to make any necessary amendments to the
RSP.
The Panel addresses the rates issue in Chapter 3.3.
(iii)

Conclusion

The Panel concludes:
• The Panel was not persuaded that it is appropriate to remove or modify the
restrictions that currently apply to 416 Mt Dandenong Tourist Road in the manner
sought, as this would allow the construction of an additional dwelling.

4.3

110 Mt Dandenong Tourist Road, Tremont

110 Mt Dandenong Tourist Road is affected by RO9, which requires the single parcel of land
at 110 to be consolidated with part of 114 Mt Dandenong Tourist Road. The remaining parts
of 114 Mt Dandenong Tourist Road are to be consolidated into one title. The Amendment
proposes no change. Both addresses already contain a dwelling.
(i)

Evidence and submissions

Submitter 10 (owner of 110 Mt Dandenong Tourist Road) submitted that existing patterns of
ownership already reflect the restructure map for RO9, suggesting the lots have been
consolidated to satisfy the intent of the Restructure Overlay and that the Overlay should
therefore be removed.
Council’s response was that while the two lots comprising the neighbouring property at 114
Mt Dandenong Tourist Road are in common ownership, they have not been consolidated
into one title. Therefore, the Restructure Overlay has not been satisfied and it should
remain in place. Council noted that the owners already have the ability to seek a permit for
minor modifications to the lot configurations to reflect the current ownership pattern,
subject to being able to satisfy the requirements of the Overlay and the Incorporated
Document (and subject to the restriction that no further lots could be created and there
must be no potential for a further dwelling). Further, the Amendment proposes to allow
permit redevelopment without having to restructure lots, which will overcome some of the
restrictions imposed by the Restructure Overlay.
(ii)

Discussion

The land affected by RO9 is currently in three separate lots – the single lot that makes up
110 Mt Dandenong Tourist Road, and the two lots that make up 114 Mt Dandenong Tourist
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Road. Although the current ownership pattern may well reflect the intent of the Overlay
(since the two lots making up 114 are in the same ownership), the land remains in separate
titles and could be sold to different owners. It is not appropriate to remove the Overlay until
the land at 114 is consolidated into a single title.
As Council pointed out, the configuration of the restructured lots does not necessarily need
to reflect the configuration shown in RO9. The owners could seek a permit to reconfigure
the lots to reflect the current ownership pattern. The permit application would need to
include technical information that demonstrated that the alternative configuration (which
may involve a reduced lot size) is appropriate and that technical and environmental
challenges (including the ability to treat wastewater on site) can be appropriately managed.
(iii)

Conclusion

The Panel concludes:
• The Panel was not persuaded that it is appropriate to remove or modify the
restrictions that currently apply to 110 and 114 Mt Dandenong Tourist Road, as the
land remains in three separate titles (albeit with only two owners).

4.4

7-9 Hazford Street, Healesville

7-9 Hazford Street is affected by RO108, which requires the two parcels of land at 7-9
Hazford Street to be consolidated into one title. The Amendment proposes no change. The
land is in common ownership, and one of the lots has a dwelling on it.
(i)

Evidence and submissions

Submitter 11 (owner of the land) requested the Restructure Overlay be removed as they
wish to construct a second dwelling. They were also concerned that the Overlay reduces the
value of their property, which is addressed in Chapter 3.3.
Council responded that the Amendment does not propose to modify or remove the Overlay
in such a way that would lead to the potential for additional dwellings or subdivision
opportunities. As the change sought by Submitter 11 would allow an additional dwelling,
Council did not support the change.
(ii)

Discussion

The Panel agrees with Council that there is no strategic justification for allowing an
additional dwelling on the land. Nor was any material presented to the Panel to
demonstrate that the environmental and other risks associated with the construction of a
second dwelling could be appropriately managed.
(iii)

Conclusion

The Panel concludes:
• Construction of a second dwelling would be contrary to long-standing policy to not
allow intensification of development in Restructure Overlay areas. The Panel does
not support removing the Overlay from 7-9 Hazford Street, Healesville.
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4.5

9 Maskell Street, Selby

9 Maskell Street is subject to RO47, which requires 9 Maskell Street to be consolidated with
11 Maskell Street. The Amendment proposes no change. 9 Maskell Street (which is owned
by the Stevens) is vacant. 11 Maskell Street (which is in separate ownership) has a dwelling
on it. The property on the other side of the Stevens at 7 Maskell Street also has a dwelling
on it.
(i)

Evidence and submissions

The Stevens requested the removal of the Restructure Overlay from 9 Maskell Street as they
wish to construct a dwelling on the land. They purchased the land in 1968, before any
restructure controls were applied, and are currently separated from family as they are
unable to build their home on their land. They felt that they were being denied their
democratic rights – rights enjoyed by many of their neighbours – to build on their land,
despite still being required to pay rates and maintain the property year after year.
The Stevens provided a detailed history of the subdivision of the land, and acknowledged
that early development back in the 1950s, 1960s and 1970s had resulted in the misuse of the
environment by discharging effluent directly into the environment without enough
regulation to control pollution in the hills area. There was also a lack of roads and other
infrastructure which prevented emergency and other services accessing the area. They
noted that restructure controls were applied to address these issues.
They submitted that over the years, many of the issues associated with a lack of access and
services have now been addressed. The area is now serviced with roads, drains, light and
power, mains water, and sewerage. They submitted that the Restructure Overlay was
therefore now redundant in their area.
The Stevens produced signed documents from both their neighbours (both of whom have
existing dwellings) indicating that they did not wish to consolidate their land with the
Stevens’ land, and had no objection to the Stevens building a house on their land.
The Stevens submitted that when restructure controls were first put in place, their land was
designated as public land and the then Council had indicated an intention to buy the land,
which never eventuated.
Hence the reason we are here today asking for changes that would allow a fair and
final solution and bring a close to what is seen as the Restructure Overlays unfair
restrictions, causing huge financial and emotional losses. The laws should be seen to
be fair for all, and not hold the owners of land in this area to ransom because of
regulations that unreasonably prohibit the use of that land, and at the same time incur
huge financial losses, because of designed laws. Can the law require that abutting
land owners are made to forcibly acquire an adjoining property, prior to a permit to
build, being issued?
I really wish we were in a position to be able to comply with the regulations as they
are, however, they are so exclusive that it is impossible for us to comply.

The Stevens owned another block nearby which was also subject to restructure controls,
which their neighbour sought to buy to allow the land to be consolidated with his land. They
found this was a difficult and unfair process, resulting in a stalemate which was eventually
ended when the farmer to the rear agreed to purchase the land for a horse paddock. The
Stevens sold the land to the farmer at a loss, only to discover that the neighbour eventually
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obtained permission to build a dwelling without consolidating his title with theirs. They
considered this was very unfair. They submitted:
At the time I felt it to be a gross dereliction of duty and an injustice on behalf of the
council, who allowed this to happen, and I vowed and declared that the same thing
would not happen to 9 Maskell St Selby. Here we are today, some 40 years later, still
seeking a fair and reasonable decision from council.

The Stevens submitted that the RSP’s aim of avoiding any additional dwellings in the area
had not been met, as multiple permits have been issued over the years, and are still being
considered today. Their neighbours were given permits to build dwellings, and now they
find themselves in a position where their land is effectively undevelopable. They submitted
that they should be supported in the same way and given the same rights as neighbouring
properties, and considered it “absolutely unfair” that they are unable to develop their land.
The Stevens pointed to the benefits that would flow not only to them, but to the area more
generally if they were allowed to build. The land is currently untidy despite regular
maintenance efforts from the Stevens, and has become overgrown with weeds and
vegetation that creates an additional bushfire risk.
The Stevens pointed to the current growth pressures faced by Melbourne, and urged the
Panel to recommend to the Minister that the RSP and other laws and policies be changed to
allow modest intensification of development in Yarra Ranges.
The Stevens also raised issues in relation to reduction of property values, compensation, and
the restriction of a person’s right to use and develop their land. These issues are dealt with
in Chapter 3.
Council’s response acknowledged that the Stevens were in the position of never being able
to develop their land, even if it were to be consolidated as required under the restructure
map, because dwellings had already been built on the neighbouring lots. While Council
expressed some sympathy for the Stevens, it submitted that it would be contrary to policy in
the RSP, the Planning Scheme and the Restructure Overlay to remove the Overlay and allow
an additional dwelling to be built. Council pointed out that the Stevens’ land, like other lots
in the Restructure Overlay, is affected by several other overlays which may prevent the
construction of a dwelling. Council did not support removing the Overlay from the land.
(ii)

Discussion

The Stevens’ detailed and thorough submission highlighted yet another case of what could
be described as the draconian way in which the Restructure Overlay operates. The Panel has
considerable sympathy with the Stevens, particularly given that they are so significantly
disadvantaged by the ‘first in first served’ way in which the Overlay operates (discussed in
Chapter 3.5). The fact that their neighbours have already built dwellings effectively
precludes the Stevens from ever building a home on their own land. The Panel understand
how this seems unfair and unjust to the Stevens.
However, the Amendment must be consistent with the long-standing policy embedded in
the RSP to not allow any intensification of development in old and inappropriate
subdivisions. Removing the Overlay from the Stevens property would not be consistent with
this long-standing policy. While the Panel acknowledges the Stevens’ frustration, and their
urging of the Panel to recommend changes to this policy to the Minister, this is beyond the
scope of the Amendment and therefore beyond the Panel’s remit.
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The Stevens’ case is another where the Panel urges Council to do everything it can to assist
them in removing the Overlay from their land if they are able to demonstrate with
appropriate technical analysis that the risks associated with constructing a dwelling on the
land can be appropriately managed.
(iii)

Conclusion

The Panel concludes:
• It would be contrary to long-standing policy to remove the Restructure Overlay
from 9 Maskell Street, Selby.

4.6

4 Eve Street, Don Valley

Submitter 15 requested RO81 be removed from 4 Eve Street, Don Valley, but provided no
justification for why it would be appropriate to remove the Overlay.
Council’s response to the submission was consistent with its response to other submissions,
that it would be contrary to policy and not strategically justified to remove the Overlay from
the land.
The Panel agrees that the Overlay should not be removed in the absence of any technical
analysis demonstrating that it is no longer required.
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5

Requests to modify restructure requirements

All the figures below are sourced from Appendix 13 to Council’s Part A submission, which
provides a detailed response to submissions seeking changes in respect of specific
properties.

5.1

214-216 Olinda-Monbulk Road, Monbulk

212, 214 and 216 Olinda-Monbulk Road are affected by RO16, which requires 212 OlindaMonbulk Road (shown in green in Error! Reference source not found.) to be consolidated
with part of 214-216 Olinda-Monbulk Road (shown in orange). The Amendment proposes
no change to these requirements.

Figure 2

(i)

Restructure requirements for 212, 214 and 216 Olinda-Monbulk Road, Monbulk

Evidence and submissions

Submitter 4 owns 214-216 Olinda-Monbulk Road and requested the exhibited restructure
map be modified to reflect existing patterns of ownership, as they do not wish to reduce the
size of their lot.
Council explained that the Amendment does not propose changes to existing consolidation
requirements unless they are inaccurate or unclear. In this instance, the consolidation
requirements are clear, so no change is proposed.
Council pointed out that under the current controls the owners could seek a permit for
minor modifications to the lot configurations, provided this does not create the potential for
additional dwellings in the Restructure Overlay. Council would need to be satisfied the
change is appropriate, with particular regard for the decision guidelines in the Overlay and
the Incorporated Document, including that all wastewater can be appropriately treated and
retained on site.
(ii)

Discussion

The Overlay does not require the owners of 214-216 to reduce the size of their lot. Rather, it
requires the size of the lot at 212 to be increased before a dwelling could be built on the
land, presumably so the land is large enough to enable wastewater to be treated and
contained on site. No submission was received from the owner of 212, and the submission
from the owner of 214-216 was not supported by any material that indicated that the lot at
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212 is suitable for development for a dwelling at its current size (and that the
reconfiguration of the lots is therefore unnecessary).
As Council pointed out, the current controls allow the owners of 212 and 214-216 OlindaMonbulk Road to seek a permit to reconfigure the restructure lots in the way sought. The
Panel appreciates the difficulties associated with a permit application where the affected
land is in multiple ownership. However, the submission from the owner of 214-216 OlindaMonbulk Road did not indicate whether they have attempted to secure the agreement of
their neighbours to a joint permit application.
(iii)

Conclusion

The Panel concludes:
• No material was presented to the Panel to justify modifying RO16 to reflect current
ownership patterns.

5.2

5 and 7 Colehurst Crescent, Sassafras

5 and 7 Colehurst Crescent are affected by RO4, which requires nine parcels of land (shown
in blue dashed lines in Error! Reference source not found.) to be consolidated into three
parcels of land. The Amendment proposes no change.

Figure 3

(i)

Restructure requirements for 5 and 7 Colehurst Crescent, Sassafras

Evidence and submissions

Submitter 5 (owner of 5 Colehurst Crescent) requested the restructure map to be modified
to reflect existing patterns of ownership (ie the land in green).
Council responded that the restructure requirements are clear, and there is no strategic
justification for changing them. It pointed out that under the current controls, the owner
could seek a permit for minor modifications to the lot configurations to reflect the current
ownership pattern, subject to being able to demonstrate that (among other things)
wastewater can be treated and retained on site.
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(ii)

Discussion

The Panel acknowledges that the proposal put forward by the owner of 5 Colehurst Crescent
appears simple. It involves a small reduction in the size of their restructure lot, with a
commensurate increase in the size of the adjacent restructure lot. It would not allow an
increase in the total number of lots, or the total number of potential dwellings on the land
covered by RO4.
As is the case with 212 to 216 Olinda-Monbulk Road (discussed in the previous section), the
current controls allow the owner of 5 Colehurst Crescent (jointly with their neighbours at 7
Colehurst Crescent) to seek a permit to reconfigure the restructure lots in the way sought.
The Panel appreciates the difficulties associated with a permit application where the
affected land is in multiple ownership. However, the submission from the owner of 5
Colehurst Crescent did not indicate whether they had attempted to secure the agreement of
their neighbours to a joint permit application. Nor was the submission supported by any
material that indicated that a reduced sized lot at 5 Colehurst Crescent would be suitable for
development for a dwelling.
The Panel agrees with Council that a proposal to effectively reduce the size of a restructure
lot should be supported by technical information demonstrating the suitability of the
proposal, including that the reduced sized lot is capable of treating and containing
wastewater on site. This information can be assessed through a permit application process.
In the absence of this information, the Panel does not support the request.
(iii)

Conclusion

The Panel concludes:
• No material was presented to the Panel to justify modifying RO4 to reduce the size
of the restructure lot at 5 Colehurst Crescent.

5.3

11 Sandells Road, Tecoma

Land in Bay Street and Sandells Road is subject to RO47, which requires the land to be
reconfigured as shown in Error! Reference source not found. below. No change is proposed
to the restructure requirements. The result would be a total of 8 lots, with 8 potential
dwellings. Seven dwelling have already been constructed, and the only remaining vacant
restructure lot is that required to be made up of Lots Pt 18, 19, 20 and 21 (shown in yellow).
The yellow lot has not yet been consolidated as required under RO47, and hence no dwelling
can currently be built on it.
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Figure 4

(i)

Restructure requirements for Sandells Road, Tecoma

Evidence and submissions

Mr Ross requested a variation to the restructure map in relation to the yellow lot. He
currently owns Lots Pt 18, 19 and 20 (shown in orange in the second image), while Lot 21
(shown in green) is owned by his neighbour. Mr Ross requested that Lot 21 be removed
from the yellow restructure lot, to allow a dwelling to be constructed on Lots Pt 18, 19 and
20. Mr Ross pointed out in his submission that Lot 21 has “significant terrain and drainage
issues”.
Mr Ross referred to previous advice from Council in 2002 that supported the proposal, and
explained that he had purchased Lot 20 based on Council’s 2002 advice that a dwelling could
be built on a consolidated Lots Pt 18, 19 and 20.
Mr Ross referred to further advice from Council in 2011 to the effect that it would still
support the construction of a dwelling on Lots Pt 18, 19 and 20, subject to an added
requirement that Lots 11 and 21 (the green land) be consolidated. Mr Ross has not been
able to secure the agreement of the owners of Lots 11 and 21 to consolidate their two titles
into one.
Council responded that the proposal would change the Restructure Overlay to effectively
increase the number of lots and potential dwellings by 1 (from 8 to 9). Council therefore did
not support the requested change, as it contradicts the objectives of the Restructure Overlay
and RSP to avoid any additional dwellings. It noted that a reconfiguration of the restructure
lots is allowed under the current controls (subject to a permit).
(ii)

Discussion

As previously stated, the Panel does not support changing restructure requirements as part
of this Amendment in such a way that would allow the potential for additional lots or
dwellings, as this would be inconsistent with the long-standing policy in the RSP to not allow
more intensive development in old and inappropriate subdivisions.
However, in this case, a simple change to the configuration of the restructure lots would
allow Mr Ross’ rear lot to be developed with a dwelling, without increasing the total number
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of potential dwellings, and without him having to secure a (so far unwilling) neighbour’s
agreement to seek a permit to reconfigure the restructure lots. If Lot 21 were required to be
consolidated with Lot 11, rather than Lots Pt 18, 19 and 20, there would still be a total of
only 8 lots and 8 potential dwellings.
It appears that Council has previously supported this proposal. Under the circumstances, it
seems more equitable and more practical for RO47 to require Lot 21 to be consolidated with
Lot 11 (which is in the same ownership) rather than with Mr Ross’ Lots Pt 18, 19 and 20.
This change to the configuration of the restructure lots should not cause any significant
detriment to the owners of Lot 11, as they are currently in the same position as Mr Ross –
their rear Lot 21 cannot be developed unless it is consolidated with Mr Ross’ Lots Pt 18, 19
and 20. There is effectively no market for Lot 21, other than the owner of Lots Pt 18, 19 and
20, so there seems little advantage to the owner of Lots 11 and 21 to maintain the lots in
separate titles.
Further, according to Mr Ross, Lot 21 is subject to significant terrain and drainage issues, so
it seems unlikely that Lot 21 would be a suitable location of a building envelope, whether the
lot were consolidated with Lot 11, or Lots Pt 18, 19 and 20.
The only question that remains is whether Mr Ross’ rear restructure lot would be suitable for
a dwelling at a reduced size (excluding Lot 21). Given Lot 21 is constrained by terrain and
drainage, it seems unlikely to the Panel that it would significantly contribute to the rear
restructure lot’s capacity to manage wastewater onsite.
In other cases (including 214-216 Olinda-Monbulk Road, Monbulk and 5 and 7 Colehurst
Crescent, Sassafras), the Panel has agreed with Council that a permit application is a better
process to determine whether differently configured lots are suitable. However in this case,
Mr Ross has advised the Panel that he has been unable to secure the neighbour’s agreement
to a joint permit application, and has provided sufficient information to the Panel to suggest
that the reconfiguration is likely to be appropriate.
(iii)

Conclusions and recommendation

The Panel concludes:
• A simple reconfiguration of restructure lots under RO47, to require Lot 21 to be
consolidated with Lot 11 rather than with Lots Pt 18, 19 and 20, would allow the
rear restructure lot to be developed with a dwelling without increasing the total
number of dwellings.
• Mr Ross has provided sufficient information to the Panel (including Council’s
previous support of the proposal) to suggest that the rear restructure lot would still
be suitable for a dwelling notwithstanding its reduced size.
The Panel recommends:
Amend the boundaries of the restructure lots on restructure map RO47 in the
2019 Incorporated Document to require Lot 21 to be consolidated with Lot 11 (at
7 Sandells Road, Tecoma), rather than Lots Pt 18, 19 and 20 (at the rear of 11
Sandells Road, Tecoma).
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5.4

195 Belgrave-Gembrook Road, Selby

Land in Belgrave-Gembrook Road Selby is subject to RO79, which requires all lots and private
roads to be consolidated into three lots as shown in Error! Reference source not found..
Each lot has a specified building envelope. The middle lot has an existing dwelling within the
specified building envelope. The other two lots are vacant. The land is all in common
ownership (owned by Submitter 18).

Figure 5

(i)

Restructure requirements for 195 Belgrave-Gembrook Road, Selby

Evidence and submissions

Submitter 18’s submission, which was prepared by a surveyor, sought a change to the
restructure map to allow the restructure lots to be configured as shown in the second or
third images in Error! Reference source not found. (the second being preferred).
Submitter 18 explained that the boundary between the green and orange lots shown on the
current restructure map (where the row of poplars is marked in the first image in Error!
Reference source not found.) is not an existing title boundary. This lot configuration would
therefore require a re-subdivision. Submitter 18’s preferred option reflects the current title
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boundary. The alternative option would also require a re-subdivision, but has the advantage
of retaining the main agricultural land and access to the dam as part of the middle allotment.
Submitter 18 also requested the lot configuration at the intersection of Donaldson Crescent
and Grantulla Road be modified to reflect title boundary alignments, and to incorporate the
section of closed private road into the third (orange) lot. Council advised that Submitter 18
is currently finalising the road closure and transfer of ownership of the private roads as
required under the current restructure map.
Submitter 18 proposed relocating the building envelopes on the yellow and orange lots, and
provided a Bushfire Management Statement and Landslip Assessment supporting the
proposal. Submitter 18 was also concerned about the proposed change in wording from
‘dwelling entitlement’ to ‘potential dwelling’, which is addressed in Chapter 3.6.
Council noted that a permit could already be sought for the alternative lot configuration
proposals sought by Submitter 18 under the current controls. Council submitted that the
altered layouts proposed would require detailed analysis, including a range of reports and
information to be provided, and submitted that the detail is best addressed by a permit
application. Council also clarified that the Amendment does not propose to alter the
building envelopes.
(ii)

Discussion

Council’s response to submissions attached to its Part A submission supported modifying the
restructure map to realign the lot boundaries at the intersection of Donaldson Crescent and
Grantulla Road as sought by Submitter 18, but did not support the other changes.
The remaining (more substantial) lot boundary realignments could already be
accommodated with a permit application under the current controls. A permit application
would be more straightforward in this case, as all the land is in common ownership and
Submitter 18 would not be required to secure the agreement of a neighbour to a joint
application.
The Panel agrees with Council that in this case, the alterative lot alignments (and the
proposals to relocate the building envelopes) require more detailed analysis, and would be
best addressed through a permit application process rather than through this Amendment.
(iii)

Conclusions and recommendation

The Panel concludes:
• It supports the realignment of lot boundaries at the intersection of Donaldson
Crescent and Grantulla Road as sought by Submitter 18.
• The other changes sought by Submitter 18 would require more detailed
assessment, and are better addressed through a permit application process than
through this Amendment.
The Panel recommends:
Amend restructure map RO79 in the 2019 Incorporated Document to realign the
lot boundaries around the intersection of Donaldson Crescent and Grantulla Road
as shown in the material supporting Submission 18.
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5.5

14 Titania Crescent, Tremont

Land in Titania Crescent and Titania Terrace, Tremont is subject to RO10, and is required to
be restructured as shown in Error! Reference source not found.. No change is proposed by
the Amendment. RO10 effectively requires five lots to be consolidated into two. The five
affected lots are owned by four different parties, with only Lots 36 and 37 in common
ownership. The restructure map requires part of Lot 34 to be consolidated with Lots 36 and
37, while the other part is to be consolidated with Lots 33 and 35.
There is an existing dwelling on Lots 36 and 37 (10 Titania Crescent, the two lots in common
ownership), and there was a dwelling on Lot 35 (2 Titania Terrace) which was destroyed by
fire in 2017.

Figure 6

(i)

Restructure requirements for 14 Titania Crescent, Tremont

Evidence and submissions

Submitter 21 (owner of Lot 33) provided a submission prepared by a surveyor seeking a
realignment of the restructure lot boundary to reflect the current title boundary, so that one
restructure lot consists of the whole of Lots 33, 34 and 35, while the second restructure lot
consists of Lot 36 and Lot 37 (as shown in orange and green in the second image in Error!
Reference source not found.).
They submitted that the lot layout shown in the current RO10 (and proposed to be retained
in the 2019 Incorporated Document) is an error that likely adopted an easement alignment
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bisecting Lot 34. The restructure would therefore require a re-subdivision of Lot 34, which is
a more complicated and expensive process than a straight consolidation. They submitted
that this would be difficult, given the land is owned by four separate owners, and suggested
that this may have contributed to the owner of the dwelling at Lot 35 that was destroyed by
fire being unable to rebuild. They pointed out that realigning the lot boundary as proposed
would not result in an increase in the number of lots or potential dwellings.
Council did not support changing the lot configuration as sought by Submitter 21, noting that
a permit could be sought for an alternative lot configuration under the current controls,
subject to the applicant being able to demonstrate that all wastewater can be treated and
retained on site, among other requirements. Council noted that this site is also subject to
the Erosion Management Overlay, Bushfire Management Overlay and Significant Landscape
Overlay - Schedule 9, suggesting that further information is required to determine if the
restructure map could be modified as requested.
(ii)

Discussion

The alternative proposal put by Submitter 21 has some appeal. It would seem more
straightforward to align the restructure lot boundary with existing title boundaries, as this
would facilitate a straight consolidation of the land rather than a re-subdivision and
consolidation which would, in effect, require the cooperation of up to four separate
landowners.
No technical information was provided to the Panel demonstrating the appropriateness of
the proposal, including the reduced size of the second restructure lot (which would only
consist of Lots 36 and 37, and would not include Lot Pt 34). That said, the Panel notes that
there is an existing dwelling on Lots 36 and 37, which presumably does not rely on any part
of Lot 34 to treat its wastewater.
In this case, the second restructure lot (in green) has already been developed with a
dwelling. Council did not present any information suggesting that the reduced size of the
green lot is inappropriate, or that the existing dwelling is causing any problems with the
treatment of wastewater or otherwise. On that basis, there appears to be no reason why
the boundary between restructure lots should not be realigned as proposed by Submitter
21. It will not allow the construction of any additional dwellings, or the creation of
additional lots, and is therefore not inconsistent with the policy in the RSP against
intensification of redevelopment in old and inappropriate subdivisions. The Panel supports
the proposed realignment.
(iii)

Conclusions and recommendation

The Panel concludes:
• The boundary of restructure lots in Titania Crescent should be aligned with the
existing boundary between Lot 36 (10 Titania Crescent) and Lot 34 (12 Titania
Crescent) as proposed by Submitter 21.
The Panel recommends:
Amend restructure map RO10 in the 2019 Incorporated Document to align the
boundary between restructure lots in Titania Crescent, Tremont with the
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boundary between Lot 36 (part of 10 Titania Crescent) and Lot 34 (part of 12
Titania Crescent).
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Appendix A Submitters to the Amendment
No.

Submitter

1

Alexander O’Toole

2

Peter Sexton

3

Lawrence and Janine Bester

4

Sareh Fotuhi Piraghaj

5

Barry Bromham

6

Lorraine Thomas

7

Simon King (for Hazel King)

8

South East Water

9

Linda Kong

10

Dev Golding

11

Curtis Fitz-Gerald

12

Jonathon Gilmour

13

Timothy Brennan

14

Ross and Joy Stevens

15

Hayley Barrott

16

Marilyn Spencer

17

Jeffrey and Susan Ross

18

Thomas and George Surveyors (for the Estate of WC Endersby)

19

Best Hooper (for Michael Gitsham)

20

Thomas and George Surveyors (for Geoff McCallum)

21

David Hayes

22

Katrina O’Leary
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Appendix B Document list
No.

Date

Description

Presented by

1

29/05/20

Further written submission from T Brennan and family

T Brennan

2

08/06/20

Further written submission from A O’Toole

A O’Toole

3

10/06/20

Yarra Ranges Planning Scheme Amendment C177,
Restructure Overlay Correction 2019, Background
Report

Council

4

“

Current (2015) version of the Incorporated Document

“

5

11/06/20

Further materials from Alexander O’Toole:
a. Affidavit of A O’Toole sworn on 13 February 2020
b. Paper titled Legal controls over planning the use of
land in Victoria, S Ricketson, Melbourne University
Law Review Volume 9 September 1974 at page 691
c. O’Toole v Yarra Ranges Shire Council [2019] VCAT
810
d. Subdivision Act User Guide November 2012
e. Procedural orders of the Judicial Registrar dated 9
June 2020 in A O’Toole v Yarra Ranges Shire Council

A O’Toole

6

“

Email from Mr King dated 11/06/20 including extract
from email from Council to Mr King dated 20/02/20
regarding impact on property values

S King

7

19/06/20

Map showing location of submitters

Council

8

“

Consolidated map showing land to be removed from,
and retained in, Restructure Overlay

“

9

29/06/20

Council Part A submission and Appendices 1 to 14:
a. Appendix 1 – see Document 4
b. Appendix 2 – see Document 3
c. Appendix 3 – Yarra Ranges Planning Scheme
Amendment C177, Restructure Overlay Correction
2019, Technical Report (exhibited)
d. Appendix 4 – Clause 45.05 Restructure Overlay
e. Appendix 5 – Instruction sheet (exhibited)
f. Appendix 6 – Explanatory report (exhibited)
g. Appendix 7 – 2019 Incorporated Document
(exhibited)
h. Appendix 8 – Mapbook changes (exhibited)
i. Appendix 9 – Agenda and minutes from Council
meeting on 11 December 2018
j. Appendix 10 – Letter of authorisation dated
11/07/19
k. Appendix 11 – Agenda and minutes from Council

“
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No.

Date

Description

Presented by

meeting on 5 May 2020
l. Appendix 12 – Revised local policy on green wedge
(Clause 21.03), adopted version (Amendment C148)
m. Appendix 13 – Council report on submissions to
C177
n. Appendix 14 – Rural Conservation Zone and
schedule (Clause 35.06)
10

01/07/20

Materials from Ross and Joy Stevens:
a. copy of title plan for 9 Maskell Street, Selby
b. signed letter from neighbours at 7 Maskell Street
•

R Stevens

objecting to consolidation of lots

•

not objecting to construction of a dwelling on 9
Maskell Street
c. signed letter from neighbours at 11 Maskell Street
•

objecting to consolidation of lots

•

d.
e.
f.
g.

not objecting to construction of a dwelling on 9
Maskell Street
Letter from Yarra Ranges Mayor to Mr and Mrs
Stevens dated 07/04/20
Rates notice for 9 Maskell Street
Appointment of agent to sell the property
photographs of 9 Maskell Street

11

03/07/20

Materials from Jeffrey Ross:
a. email Mr Ross to Council dated 17/06/20
b. email Council to Mr Ross dated 26/06/2020
c. photographs

J Ross

12

“

Council Part B submission and Appendices 1 to 11:
a. Appendix 1 – see Document 9(e)
b. Appendix 2 – see Document 9(f)
c. Appendix 3 – see Document 9(g)
d. Appendix 4 – see Document 4
e. Appendix 5 – see Document 9(m)
f. Appendix 6 – see Document 9(d)
g. Appendix 7 – see Document 9(n)
h. Appendix 8 – Upper Yarra Valley and Dandenong
Ranges Regional Strategy Plan
i. Appendix 9 – Clause 13.02-1S Bushfire planning
j. Appendix 10 – see Document 9(c)
k. Appendix 11 – Council meeting minutes 22 October
2019

Council

13

05/07/20

Written submission from Jeffrey Ross

J Ross
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No.

Date

Description

Presented by

14

06/07/20

Written submission from Joy and Ross Stevens

R Stevens

15

08/07/20

Information on how to seek a revaluation of land for
rating purposes

Council
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